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INTRODUCTION

1.

2.

This dispute is about the enforceability of a rental restriction bylaw in a strata corpoi

The applicant, Jean Gregoire, co-owns a strata lot in the respondent strata cc
Owners, Strata Plan BCS3859 (strata).

Mr. Gregoire says that a strata bylaw imposing a restriction on the number of rent:
was not validly passed at the 2014 annual general meeting (AGM) and viole
Property Act (SPA). Mr. Gregoire says the bylaw is unenforceable, and he request
the strata “remove” it.



5.

Land Title Office (LTO) does not violate the SPA. The strata also says the C
Tribunal (CRT) does not have the jurisdiction to grant Mr. Gregoire’s requested orde

Mr. Gregoire is self-represented. The strata is represented by a strata council meml

JURISDICTION AND PROCEDURE

6.

10.

These are the CRT’s formal written reasons. The CRT has jurisdiction over strata |
under section 121 of the Civil Resolution Tribunal Act (CRTA). CRTA section 2 ¢
mandate is to provide dispute resolution services accessibly, quickly, economically,
flexibly. In resolving disputes, the CRT must apply principles of law and fairness,
any relationships between the dispute’s parties that will likely continue after the CF
ended.

CRTA section 39 says the CRT has discretion to decide the format of the hearin
writing, telephone, videoconferencing, email, or a combination of these. Here, |
properly able to assess and weigh the documentary evidence and submissio
Further, bearing in mind the CRT’s mandate that includes proportionality and a spt
of disputes, | find that an oral hearing is not necessary in the interests of justice anc

CRTA section 42 says the CRT may accept as evidence information that it cons
necessary and appropriate, even where the information would not be admissible
CRT may also ask questions of the parties and witnesses and inform itself in ar
considers appropriate.

Under CRTA section 123, in resolving this dispute the CRT may order a party to d
something, order a party to pay money, or order any other terms or conditions the
appropriate.

As noted, the strata says the CRT does not have jurisdiction to grant Mr. Grego
remedy to “remove” the rental restriction bylaw. | find that Mr. Gregoire’s claim to
enforceability of the rental restriction bylaw falls within the CRT’s jurisdictio
concerning the interpretation or application of a bylaw in section 121(1)(a) of the CI
that Mr. Gregoire’s request that the strata “remove” the bylaw is essentially a reque
that the strata stop applying and enforcing the rental restriction bylaw, which | find
CRT has jurisdiction to make under CRTA section 123(1).

ISSUES



b. Did the amended rental restriction bylaw violate the SPA?

c. Is the current rental restriction bylaw enforceable?

EVIDENCE AND ANALYSIS

12.

13.

14.

In a civil proceeding like this one, as the applicant, Mr. Gregoire must prove F
balance of probabilities (meaning “more likely than not”). | note that the strata mac
but did not provide any evidence in this dispute, despite having the opportunity tc
read all of the parties’ evidence and submissions, but | refer only to what | find i
explain my decision.

The strata is an air space parcel strata corporation that was created in 2010. It «
strata lots in a multi-level building.

The strata filed bylaw amendments with the LTO on September 24, 2012, which
complete set of bylaws. At issue in this dispute are bylaw amendments filed with tl
8, 2014, about rental restrictions.

The 2014 AGM

15.

16.

17.

At the strata’s June 24, 2014 AGM, the strata put forward a % vote resolution to
amendments that would limit the number of strata lots that could be rented a
procedure to be followed in administering the limit (Resolution “A”). The proposed
to this dispute was:

32.7 The number of strata lots within the strata corporation that may be lea
time is limited to 74 (40%).

Section 143(2) of the SPA exempts original owners of strata lots that are designe
strata lot on a Rental Disclosure Statement filed before January 1, 2010, fr
restriction bylaws. The Rental Disclosure Statement in evidence was filed April 1
shows that the owner developer designated all 185 strata lots in the strata as re
Therefore, the proposed rental restriction bylaw would not apply any origina
purchased their strata lots directly from the owner developer.

The 2014 AGM meeting minutes state that there was a discussion about exemg
owners from Resolution “A”, rather than only original owners. The minutes stat
motion from the floor to amend the resolution to add: “any current owner would be
this rental restriction until such time there was a transfer in the strata lot title”.



19.

20.

was transferred. The minutes state that the vote on the amended resolution also
favour, 5 opposed, 12 abstained).

| have not considered whether the vote on the amended resolution met the requirec
% vote under SPA section 1(1), as that issue is not before me to decide in this dis
Gregoire did not dispute it, | accept the vote calculations set out in the minutes.

Mr. Gregoire argues the rental restriction bylaw is not enforceable for other reasot
he says the amendments to the resolution during the AGM substantially changed
which is not permitted under the SPA. He also says the amended resolution that
AGM violates the SPA because it improperly restricts some owners from leasing t
Finally, Mr. Gregoire says the strata improperly filed the bylaw with its original word
the amended wording that was voted on and approved by the owners.

Did the amendments substantially change the resolution contrary to the SF

21.

22.

23.

24.

Section 50(2)(a) of the SPA says that during an AGM, amendments can be made t
wording of a resolution requiring a % vote if the amendments do not substantie
resolution.

The courts have held that to comply with section 50(2) of the SPA, amendments
during an AGM must be of a “technical and relatively minor” nature: see Thiesser
KAS2162, 2010 BCSC 464, at paragraph 17. Further, the courts have noted th:
50(2) is concerned with the relative importance of the change in the context of the
whole: The Owners, Strata Plan VR2702 (Re), 2018 BCSC 390, at paragraph 28.

| agree with Mr. Gregoire that changing the proposed bylaw so that all current own
was a substantial change to the resolution. The number of non-original owners
bylaw was passed is not before me. Nevertheless, on balance, | find exemptin
original owners from the rental restriction bylaws could significantly impact the nu
strata lots.

| also find the amendment was not a technical or relatively minor change to the res
| find it changed the substance of the bylaw, in that it would no longer apply equall
but only those who were not current owners at the time of the 2014 AGM. There
amendment contravened SPA section 50(2), and so the rental restriction bylaw, as
unenforceable.

Did the wording of the amended resolution violate the SPA?



26.

27.

28.

29.

SPA section 121 says that a bylaw is not enforceable to the extent that it prohibits
right of an owner to freely lease their strata lot, except as specifically provided by
the SPA.

SPA section 141(2) allows a strata to prohibit strata lot rentals, or to restrict rentals
number or percentage of strata lots for rent or limiting the rental period. SPA
specifically prohibits a strata from restricting strata lot rentals in any other way.

So, while SPA section 141 permits the strata to restrict the number of rentals, it ca
restrict or discriminate between which owners will be subject to the rental restrict
conclusion is consistent with the court’s findings in Cowe v. Strata Plan VR134!
2268 (BC SC), which considered provisions in the previous Condominium Act that
SPA section 141.

| find the wording of the amended resolution exempting all current owners f
restriction bylaw is an impermissible restriction on the rights of some owners to fre
strata lot under section 121 of the SPA. This is because all current owners would |
lease their strata lots, but owners who purchased their strata lots after the byla
would be subject to the 74 strata lot limit. The timing of when an owner purchasec
is not one of the permitted restrictions under section 141 of the SPA on the right
freely lease their strata lot. Therefore, | find the rental restriction bylaw, as
unenforceable.

Is the rental restriction bylaw filed with the LTO enforceable?

30.

31.

32.

As noted, the strata undisputedly did not file with the LTO, the amended rental re
that passed at the 2014 AGM. Instead, the strata filed the original wording of the b
in Resolution “A”, which was never voted on. On its face, this clearly violates the SF
bylaw the strata filed was not approved by a % vote, as required by SPA section 12

Nevertheless, the strata says the rental restriction bylaw it filed is enforceable bece
contain the impermissible wording exempting current owners from the bylaw’s af
the strata says the filed version was later adopted by a % vote resolution at the
AGM.

The 2016 AGM meeting minutes show that the strata put forward a % vote resoli
the strata’s bylaws. The resolution said that, with the exception the rental restrictio
32.7 set out above) originally adopted at the 2014 AGM and 2 other bylaws not
dispute, all previous bylaws are repealed and replaced with the bylaws set out in a



34.

35.

36.

37.

38.

39.

Directly above bylaw 33.1 is a bold “Note to Reader” that states this bylaw has not
or amended from when it was first adopted at the 2014 AGM and filed at the LT(
restated as bylaw 33.1 “for convenience”.

The resolution to repeal and replace the strata’s bylaws, except bylaw 33.1 a
bylaws, was passed (45 in favour, 1 opposed, 2 abstained). The strata filed the
consolidated bylaws with the LTO on July 11, 2016. The filed Form 1 Amendn
specifically states the attached schedule of bylaws replaces all previously adopted
as otherwise noted in such bylaws. The full resolution was filed, with the 2016 Sche

Essentially, the strata says that because the rental restriction bylaw was includ
Schedule A bylaws that were approved by a % vote, the owners adopted and \
33.1. On that basis, the strata says bylaw 33.1 is enforceable.

| note that Mr. Gregoire says the resolution to repeal and replace the strata’s byla
AGM was merely a “tidy up exercise” that did not make material changes to the ¢
While this may largely be the case, | find the 2016 Schedule A bylaws also inclu
that were not included in the strata’s bylaws previously filed with the LTO in 2012
amendments. For instance, bylaws 43.1 to 43.3 about responsibility for insurs
damage, and the strata’s insurance deductible, appear to be new bylaws. Similarly
new bylaws related to strata lot rentals contained in bylaws 33.7 to 33.10 and 3:
bylaws are not before me and are not directly relevant to the issues in this dispute.

A strata is permitted to include new bylaws when putting forward a resolution to
bylaws, as happened here. It is for owners to carefully review a resolution in i
decide whether to vote in favour or against the resolution.

In any event, the issue here is the relevance of the strata’s explicit exemptio
previously bylaw 32.7 from being repealed and replaced by the 2016 Scheduls
considering this issue, | place significant weight on the fact that the exemption of
clearly stated both in the wording of the resolution and in the body of the 20°
bylaws.

| find that by explicitly stating the rental restriction bylaw (bylaw 32.7) was not bei
replaced by the 2016 Schedule A bylaws, the owners did not adopt that bylaw w
favour of the resolution. In other words, | find that even though the rental restric
included in the 2016 Schedule A bylaws (as bylaw 33.1), owners would reasonak
statements exempting it to mean that bylaw 33.1 was not included as part of the re



SPA, and that the bylaw filed at the LTO was not the bylaw approved by the vote, |-
rental restriction bylaw (now bylaw 33.1) is not enforceable.

41. Therefore, | order the strata to immediately stop enforcing bylaw 33.1.

CRT FEES AND EXPENSES

42. Under section 49 of the CRTA, and the CRT rules, the CRT will generally order a
party to reimburse a successful party for CRT fees and reasonable dispute-relatec
Mr. Gregoire was successful in this dispute, | find he is entitled to reimbursement «
fees. Neither party claimed dispute-related expenses, so | order none.

43. The strata must comply with section 189.4 of the SPA, which includes not ch:
related expenses against Mr. Gregoire.

ORDERS

44. | order that the strata must immediately:

a. Stop enforcing bylaw 33.1.

b. Reimburse Mr. Gregoire $225 for CRT fees.

45. Mr. Gregoire is entitled to post-judgment interest under the Court Order Ir
applicable.

46. Under section 57 of the CRTA, a validated copy of the CRT’s order can be enforc
British Columbia Supreme Court. Under section 58 of the CRTA, the order ca
through the British Columbia Provincial Court if it is an order for financial compen:
of personal property under $35,000. Once filed, a CRT order has the same force a
order of the court that it is filed in.

Kristin Gardner, Tril



