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Memorandum of Judgment

The Court:

OVERYIEW OF'APPEAL

lll This appeal offers a cautionary tale arising from failure to pay monthly condominium
conhibutions (condo fees) in atimely way, and failure to payresulting interest and incidental costs
at all, based on a sh¡bbomly held but flawed interpretation of provisions of the Candonúnium
Property lcl, RSA 2AAA C-22 as amended (the CPI) and þrovisions of the bylaws of the
respondent, Condominium Corporation No 311443 (the condo corp). As a result, the liability of
the appellant, Robin James Goertz, originally measured in the range of a few hundred dollars,
ballooned to some $80,000 as a result of being ordered to pay solicitor-client costs of the condo
corp and the taxable costs of the respondent, Condominium First Management Services Ltd. (the
condo manager). Mr. Gosrtz ultimately seeks to recover the $80,000, paid. by him to avoid loss of
owuership in each of his four-condo units tlrough foreclosure. He has been self-represented
througbout.

STATßMANT OF FACTS

121 Mr. Goertz purchased four units in a condominium but failed to pay condo fees levied on
those units by the condo corp for a period of seve¡al months. While he eventually brought the fees
into good standing, he failed to pay accrued interest charges for some time. He failed to pãy aü
added cost of $115.50, incurred by the condo corp as a result of having to hire a locksmith so it
could enter one of Mr. Goertz's vacant units and turn offa tap that had been left running for two
weeks, flooding adjacent areas. 'When he failed to respond to demand letters seeking payment, the
condo corp filed caveats on the titles of all four of his units. On March 12,2009, the condo corp
issued a staternent of claim for recovery of the resulting indebtedness and for foreclosure. Mr.
Goertz defended that action and responded with a countsrclaim, seeking damages, including
aggravated damages against both the condo corp and the condo manager for a variety of
allegations all arising from the mauner of their pursuit of lrrm for the payment of the condo fees
and related cl¿ims.

t3l The condo corp ulfimately sought summary judgment on its ¿ction, and Mr. Goertz sought
summ¿ry judgement on his responding counterclaim. He did not lead evidence challenging the
condo corp's evidence that he had not paíd the locksmith's charge or its costs of filing the four
caveats, but challenged tbe suggestion that he had not brought overdue interest charges into good
standing.

t4l On Septemb er 29, 2015, a chambers judge heard these applications together. By way of an
extensive set of reasons, she granted summary judgment to the coudo corp in various amounts in
regard to each of the four units totalling approximately $1500, declared a resulting charge on the
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title of each of those units and made an order for foreclosure on each unit should the sums owing in
relation to each unit not be paid by a certain date (the redemption date); she also gave judgmcnt for
$115.50 representing the locksmith's charge. She ordered that the action be stayed against any unit
in regard to which the related indebtedness was paid by the redemption date, but othenn¡ise ordered
the unit to be sold.

15] She dismissed Mr" GoerÞ's claim for summary judgment on his counterclaim. As a part of
her grant of summary judgment to each of the condo corp and condo manager, she dismissed the

counterclaim in its entirety, removing the necessity of a trial. She denied the condo corp's request

to declare Mr. Goertz a vexatious litigant.

t6] On October 13, 2015, in supplementary reasons, issued after hearing arguments from all
parties, the ohambers judge ordered solicitor and client costs to be paid by Mr. Goertz to the condo
corp in the sum of $55,000, and in the ñ¡rther sum of $23,532.43 byway oftaxable costs to bepaid
by him to the condo manger.

l7l Mr. Goertz redeemed each of the units on December 6, 2015, by payment of the

approximate total of $80,000. The caveats have not yet been discharged from title pending this
appeal; íf Mr. Coertz is succsssfi.¡l in having the summary judgement obtained against him set

aside, the matter will tbe¡r proceed to trial and the caveats will remain as secwity on title until
conclusion of the hial process.

t8] Mr. Gaertz has made an application for the admission of new evidence on this appeal,

being a series of cancelled cheques showing that he paid an additional $489.96 by installments
overa 5.5-month period. That evidence was before the chambers judge on October 13,2015 and so

no application to lead new evidence wâs ûecessary for us to consider those cancelled cheques on
this appeal. The chambers judge considered that evidence but concluded that even accepting these
payments had been made, Mr. Goertz's full indebtedness had not been discharged as a result. She

declined to vary her earlier order for summary judgment and foreclosure.

19] In making the decision under appeal the chambers judge applied relevant provisions of the

CPA an& the condo corp's bylaws as extacted below. As a result, she accepted certain of Mr.
Goertz's arguments reducing the amount of his ultimate liability accordingly.

[0] The chambers judge concluded that while as at the moment of grantiug summary judgnent
no monies owed by Mr. Goertz on account of his monthly condo fees, otJrer monies remained
ou'ing by him at all relevant times, including sums in relation to the costs of preparing and

registering caveats and for the locksmith's fee.

[ 1 I ] The chambers judge found that the condo manager charged a higher rate of interest on late
payment of condo fees than that permitted by the bylaws, an effective rate of 19.56Yo, rather than
the amount specified in tbe bylaws of prime rate plus 4%. She adjusted her award accordingly.

Uzl She reduced Mr. Goeftz's ultimate liabilify by the âmoutrts charged as an administrative
expense for each of the demand letters sent to Mr. Goertz. It was not clear that these expenses were
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a recoverable cost of the condo corp. They were not s 39 contributions under the CPA. Nothing in
the condo corp's bylaws authorized the charge.

ll3l The chambers judge concluded that the respondents were authorized to enter his unit via
the locksmith's services, and that the caveat regishations iú respect of the charge for same was
permissible pursuant to the condo corp's bylaws as a contractual charge.

[14] She further found the respondents could not recov€r the cost of the insurance deductible
paid in relatíon to obtaining repairs resulting from the flood resulting from his unit bec¿use the
condo corp had not proved th¿t its Board of Directors {the Board) bad taken a prerequisite vote in
advancing th¿t claim. She concluded that because the Board had not passed an appropriate motion,
it could not pursue Mr. Goertz for the amount of that insurance cost.

t15] The chambers judge went on to conclude that the balance of the amounts claimed created
charges against the property on which they were filed pursuant to s 39(12) of.the CPA. She rejected
the submission that the caveats were inadequate and unenforceable becauss they did not specify
the total of the claimed debt as of ths date they were filed, but rathsr simply described it as

something'\¡nder $5000", accepting that it was not possible to insert an exact amount because of
the intention that the caveats protect against futurc interest accruing after the date they were filed.

t16] She also rejected Mr. Goertz's defence that failure to send demand letters in the manner
required by the condo corp's bylaws, personal service or via registered mailn rendered those claims
unenforceable; they remained due and owing by him.

[l7] The chambers judge rejected his claim that no monies were owing in relation to two of the
fow units and that the entire debt should be attríbuted to the other two of units, leaving two units
free of foreclosure proceedings. She found that he had directed anears payments made by him to
be applied equally to all four units which was done, leaving a balance owing on each unit.

[18] In dismissing the counterclaim the chambers judge found there was no conhact between
Mr. Goertz and the corp manâger. He had no rights to enforce the mauagement agrcement it had
with the condo corp. He was not a party to the mønagement agreement. He had not established that
the condo manager had breached any duty of care to him, such as would support an award based on
negligence" Further, she detennined that breaches of the bylaws by the respondents could be dealt
with in costs, rather than damages; those breaches did not provide a defence to the foreclosure
action. Any negligence claim firther failed" even if it had otherwise been established, due to Mr,
Goertz's failure to prove damages.

[19] The chambers judge went on to hear and reject an application for reconsideration of her
decision on October 13,2015, the same date upon which she heard the parties' submissions as to
costs. Sbe found that at all relevant times money was owed by Mr. Goertz to the condo corp. She
then ordered solicitor-client costs be paid to the condo corp by Mr. Goertz in the sum of $55,000
inclusive of disbursements, and to the condo manger, by way of taxable costs, in the sum of
923,532.43 inclusive of disbursements.
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RELEVANT EXTRÀCTS ¡'ROM THN CPA AND THE CONDO CORP BYLAWS

[20j Relevant sections *om the CP'|. are as follows:

2S(1) A corporation shall have a board of directors that is to be constituted as

provided by the bylaws of the corporation.

(7) The powers and duties of a corporatiån shall, subject to any resbiction imposed

or direction given in a resolution passed at a general meeting, be exercised and
perfonned by the board of the corporation.

39(l) In addition to its other powers under this Act, tbe powers of a corporatiou
include tbe followiug:

(a) to establish a futd for administrative expenses...

(b) to determine from time to time the amounts to be raised for the
purposss mentioned in clause (a);

(c) to raise amounts so detemtined by levying conkibutions on ths
owners...

(d) to recover from an owner by an action in debt aüy slro of money
spent by the corporation ...in respect of the unit or co¡nmon

ProPertY...

39(6) A corporation shall, on the application of an owner... certify

(a) the amount of any contribution determined as the contribution of
the owner;...

(d) the interest owing, if any, on any unpaid balance of a

contribution.

(7) A corporation may file a caveat agaiûst the certificate of title to an owner's unit
for the amount of a contribution levied on the owner but unpaid by the owner.

(S) On the fîling ofthe caveat under subsection (7), the corporation has a charge

against the unit equal to the unpaid conhibution.

(9) A cbarge under subsection (8) has the same priority from the date of filing ofthe
caveat as a mortgage under the Land Títles Act and may be enforced in the same

mann€r as a mortgage.
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40(1) A corporation may charge interest on aüy unpaid balance of a confribution
owing to it by an owner.

(2) Notwithstanding (1) the rate of interest charged under subsection
(1) is not to be greater than the rate of interest provided for by
regulation.

41 If any interest referred to in section 40....is owning by an o'ûirner to a corporation,
the corporation, in addition to any rights of recovery that it has in law, recover that
amount in the same manner as a contibution uuder section 39 and for that purpose
that amount is to be considered as a contribution under section 39.

42 Where a corporation takes any steps to collect any among owing under section
39, the corporation may

(a) recover frorn the person against whom the steps were taken all
reasonable costs, including legal expenses and interest, incurred by
the corporation in collecting the amount owing, and

þ) if a caveat is registered against the title to the unit, recover from
the owner all reasonable expenses incurred by the corporation with
respect to the preparation, regishation, enforcement...of the caveat.
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[21] The bylaws passed by this condo corp include the following:

3 An owner SIÍALL:

(a) permit the Corporation and its agents, ...to enter his unit ...for the
purpose of ...

(ii) ...repairing either or both the common properfy or Managed
Property including all...plumbing...

(k) pay to the Corporation...when due all contributions levied or
assessed against this unit together witb interest on any arrears
thereof at the Interest Rate calculated from the due date and the
Corporation is hereby permitted to charge such interest in
accordance with the Act.

(l) pay to the Corporation all legal expense incuned as a result of
having to take proceedings to collcct any common expenses levied
or assessed against his unit, and such legal fees shall be paid on
solicitor and his own client indemnification basis;...
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5 In addition to the powers of the Corporation set forth in the Act, the Corporation
through its Board, MAY and is hereby authorized to :...

(k) cbarge interest under the Act on any confübution or coûrmoü
expensÊs owing to it by an owner ...

46(S) All payments of whatsoever nature required to be made by each owner and

not paid within ten (10) days from the due date for paym.ent shall bear interest at the

lnterest Rate from the date when due until paid...

48 Default in payment of assessments and lien for unpaid assessmsnts and
pal¡rnents:

(a) The Corporation shall and does herbyhave a lien on and a charge

against the estate or interest of any owner for any unpaid
conhibution...

(g) All reasonable costs of the Manager and legal costs and
disbursements incuned by the Corporation (including costs on a
solicitor and his own client basis) in registering and discharging a

Caveat whicb either the Manager or the Corporation expends...shall
constitute a paym.ent due the Corporation.

ISSUES

I22) Mr. Goertz argues that summary judgment should not have been granted against him and

that he rather should have been granted summary judgment against the condo corp and condo
manager because:

r there was a failu¡e to comply with the Rules of Co¿rt in making the foreclosure order
including setting the redemption period;

. there was no money owed by him to the condo corp when the action which resulted in the
granting of the order under appeal was commenced;

¡ the underlying action against him was invalid as the Board failed to make a prerequisite
resolution to commence it, register caveats or seek foreclosure;

r the caveats were irvalid because they did not give a¡r exâct {igure for the indebtedness

owEd at the time they were filed;

r the locksmith's fees were not properly recoverable;

. the judgment is invalid as it dses uot give an exact figure of the amount owing;

r the condo corp should have attributed all of his indebtedness to two of his four units,
leaving trvo ûee of the foreclosure order;
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r he was entitled to the damages claimed in his counterclainr;

r the small amount of his indebtedness should have resulted in dismissal of the summary
judgment application against him as being a disproportionate result; and,

r he sbould have been awarded costs rather than being required to pay costs.

STANÐARD OF REVIE1V

1231 Interpretation of provisions of lhe CPA is a question of law for which tle standard of
review is correcb¡ess. Findings offact based on evidence led or on inferences drawn from that
evidence attract the standard ofdeference; tbe standard ofreview is one ofpalpable aud oveniding
enor Hausen v Nikolaisen, 2û02 SCC 33 at para 2I, ï2A0212 SCR 235. Application of those
frndings of fact to the interpretation of the CPA is a question of mixed fact and law; the standard of
review to be applied is one of paþable and oveniding errori Housenpara 37.

t24J The standa¡d of review to be applied to a costs award is one of deference. The Supreme
Court of Canada confirmed tn Hantílton v Open Wíndow Bakery Ltd., 2AA4 SCC 9 at pua 27,

[2004] I SCR 303, that "a court should set aside a costs award on appeal only if the trial judge has
made an error i¡r principle or the costs award is plainly wrong": see also Indutech Canada Ltd. v
Gibbs Pipe Dis*ibutors Ltd.,2Al3 ABCA 111 atpara 12,362 DLR(4th) 303.

ANALYSIS

What is the testþr granting summary judgnentT

[25] The chambers judge correctly set out the test for su¡nmary judgment and summary
dismissal, as provided in Rule 7.3(1) of the Rules of Court, Alta Reg 124/20rc lRules of Courtj
which permits such relief to be granted where there is no defence to a claim or pa¡t of a claim, no
merit to a claim or part of a claim or where the only real issue is the amount to be awarded. She
relied on the interpretation of this rule as set out by the Supreme Court of Canada in Hryníak v
Mauldín,2014 SCC 7 atpara 49,I2AL4| I SCR 87fHrynialcl:

There will be no genuine issue requiring a tial when the judge is able to reach a fair
and just determination on the merits on a motion for summary judgrnent. This will
be the case when the process (l) allows the judge to make the necessary findings of
fact, Q) allows the judge to apply the law to the facts, and (3) is a proportionaten
more expeditious and less expensive means to achieve a just resulf.

This Court applied the principles in Hryníak in Wndsor v Canadian Paci/ic Railway Ltd, 2014
ABCA 108 at para 13, 371 DLR (4th) 339, stating: "The modern test for summary judgment is
therefore to examine tüe record to see if a disposition that is fair and just to the parties can be made
on the existing record".

1261 The chambers judge then concluded that she could grant summaryjudgment relating to the
claim and sunmary dismissal of the counterclaim because she could make the necessary findings
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of fact, noting that there were no credibility issues, and that to do so would be clearly
propo*ionate, more expeditious and less expensive to do so than proceeding to a fr¡ll frial.

Was an app[ícatí.onfar a redemption arder beþre the Court when the ordev was made; could the

þreclosure orders be made ín the absence of afidavits of value and certificates of title?

1271 lr¡k. Goertz argues that the foreclosure order should be set aside because an application for
u ¡sdsmption order was not before the Court when the order under appeal was made, nor were

affidavits of value, certified copies of title, or a complete accounting for the period April 1, 2008 to
September 20"2012 as required by Rule 9.30 and Rule 9.31 of the fiales of Court. Those Rules
provide:

9.30 Unless the Court otherwise orders, an affidavit ofvalue must be filed before an

application is filed for:

(a) aredemption order, ...

(c) a foreclosure order

9.31 Before an application for a redemption order, ..., a foreclosure order.. the plaintiff
must file:

(a) a cerfified copy of all the crurent titles to the secured land,"..

t28l The chambers judge correctly noted that the relief sought in the statement of claim
references all aspects of foreclosure, including a shortened redemption period. The application
before her was for summary judgment; all the relief sought in that pleading was before her. She

expressly dispensed with affîd¿vits of value for each of the urits. Rule 9.30 expressly permits a
Court to dispense with the filing of an affidavit of value befors the making of a redemption or
foreclosure order. The chambers judge found that certified certificates of title had been previously
filed.

ï2gl Therefore, there is no merit to the argument that no application for a redemption order was

before the Court, or th¿t the resulting order was invalid due to the absence of affidavits of value

and certificates of title.

Were manîes owed by Mr. Goertz to the condo corp when the aetÌott whiclt resulted ìn the order
under appeal was commenced?

t30l Mr. toertz argues that his additional payments in the total sum of $489.96 completely
satisfîed his debt at the time thç caveats were filed and that the statement of claim subsequently

issued by the condo corp was invalid and could not therefore fonn the basis for au application for
summaryjudgment.
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[31] The ch¿mbers judge found that the caveats were filed September 9,2008 and that the

$43g.06wasnotpaiduntilbetweenOctober 1,2008 andMarch l,2009,byinstallment; as aresult
of this alone, as of the date the caveats were filed he was in arrears to the condo corp. Further, on
September 9, 2008, the condo corp properþ added its costs of$220 for each ofthe four caveats to
his indebtedness; these sums have never been paid by him, so that even when the $489.06 was
eventually received and applied, he was still indebted to the condo corp. There was no evidence
before the chambers judge to the effect that at any time commencing September 9, 2008, to the
date of granting of summary judgment did lvfr. Goertz pay all monies he owed to the condo corp.

1321 Mr. Goertz attempts to rely on a statement made by the chambers judge in relation to his
evidence of having made thcse installment pa¡meÉts, to the effect that even if he was in a position
of overpayment she was not revoking or changing tlie foreclosure orders. In her supplemental
reasons on October 13,2015, she clarified the effect of any overpaymento stating that'the claimed
overpayment was not sufficient to pay off the accmed interest and the $200 cave¿t registration
fee-"

IYas a resolutíon by the ßoørd requíred beþre it could commence thís aetían, regíster cc¿veats or
seekþreclosure?

t33l No evidence was led to show the Board passed a formal motion authorizing the sending of
the demand letters, registering the caveats or issuing the statement of claim in the underlying
action. The chambers judge concluded that such a formal motion was not a necessary prerequisite.

[34] $he interpreted s 41 of the CPA as deeming an obligation tCI pay interest to be a
contribution under s 39 of the CPl. Thus, the same rights of recovery arise in relation to interest as

in relation to condo fees. If this was not the case, the Board would have to pass resolutions monthly
as accumulated interest grew to pursue recovery of them. This is not a practical or fair expectation
and cannot be what the Legislature intended in enacting these provisions. As such, a caveat could
be filed to support a claim for interest üreärs in accordance with s 37(7) of the CP,4 without the
need for formal resolution.

[35] Mr. Goertz has identified no provision in the CPA or bylaws which would require a formal
resolution of the Board in these circumstances. Nothing in s 39(7), which expressly authorizes a

condo corporation to file a caveat against the certificatc of title on an owner's unit, requires a

prerequisite Boa¡d resolution"

Were the caveats invalid as they díd not reþr to the exact amount of the índebtedness secured?

t36l Each of the caveats filed in September 2008 described the debt owning in relation to the

unit caveated to be in an amount under $5000. No specifics of the amount owed were provided
because interest contiuued to accrue. The chambers judge found that approach "did not defeat the
regisfration". Nothing in the CPr4 or ¡}ie Lønd Títles ,4ct, RSA 2000, c L4 requires that a specific
amount be identified in the caveat or that any such amount be accurate as of the date the caveat is

fìled. This is because the purpose of a caveat is not to create a right of recovery in a certain amount
but rather it is to give third parties notice of a claim to some entitlement, the value of which is to be

separately determined. Further, s 39(8) of the CPA does not say that any caveat filed must disclose
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the exact amount of arrears owed. Rather, the filing of a caveat creates a charge against the unit in
question equal to the amount of arrears, whatever they may be.

l37J The condo corp filed a second set of caveats against each of the four titles in February
2009. The chambers judge found that step \ryas uünecessary and duplicative. No claim was

advanced or awarded for costs incurred to fïle that second round of caveats. No parties' interests

were affected as a ¡esult of thsir filing. Their filing did not affect the validity ofprior steps taken by
the condo corp nor did it provide a defence to Mr. Goertz to the action for summary judgment.

Was the loclæmíth's charge properly recoverable?

l38l The chambers judge found this charge was recoverable in debt and gave judgment for it.
The bylaws expressly provide in s 3(a) that "in the event the Corporation must gain access ...the
cost of such locksmith shall be borne by the unit owned'. The chambers judge correctly concluded
that circumstanccs in which access is justified include the emergency nature of the flood
experienced here. She held that the caveat registration in respect of this amount,was permissible
pursuant to the bylaws as â contractual charge.

Was the cleeísian unreasonable because iî did not include an express dollar amou¡tt of the

indebtedness?

t39l The charnbers judge, in para 2 of the formal order for judgment declared that certain sums

were due and payable by Mr. Goertz, Wïile express amounts are given for two of the five sums

awarded, she incorporated by reference certain evidence before her âs a meâns of calculating tbe
other three sums. She ordered the payment of interest, as calculated in "Scenario C as outlined in
the Affidavit of Hui Yan, filed 15 August, 2Al4'. She awarded interest on the sums owed pursuant
to the Judgnent Interest lc¡ RSA 2000, c. J-1, as amended, for a set period without having
performed the mathematical calculation fo arrive at an express figure owed. She allowed the fee

for discharging the four caveats, presumably upon completion of foreclosure, without speci$ing
the exact amounts of those fees, Clearly, she assumed that the parties could calculate the resulting
amounts should Mr. GoerÍz decide to pay the amounts needed to redeem his units within the
redemption period, as indeed has occurred.

t40l This approacb is not uncornmon in the drafting ofjudgments. It avoids the risk of error in
relation to certain charges o¡ calculations, presuming that the parties will work together to agree on
the exact amouuts produced by the "formula" establisbed by the trial judge for their calculation.
Mr, Goertz has not argued that any necessary calculations could not be pertbrmed, or that he

cannot determine the exact sums he needed to tender to avoid foreclosure, or provided authority
suggesting this approach is prohibited. The case upon whicb he relies in his factum, Owner:
Condomìnium Plan 7510189(Owners oJ) v Jones, 1997 ABCA 53, 206 AR 382 stands as a
proposition tbat a costs award may not be collected until it is set by taxation or othenvise, not for
the proposition that a judgment must set out exact amounts owed under each award rather than a
formula or means for calculating that sum.

[41] Mr. Goertz alternately argues th¿t he did not owe anything to the condo corp until the Court
detennined the amount payable by order. He refers to no case or stahrtory authority to support this
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argument. The logical extension of this proposition would mean that no debt could be collected
and no bill would have to be paid until the creditor sued and obtained judgment against the debtor,
a proposition which is utterly without legal merit.

Should the condo corp høve attributed all af hís ìndebteilness to two of his faar units,'leaving wo
free of theþreclosure order?

l42l As noted, the chambers judge rejected Mr. Goertz's claim that no monies should be

considered owing as against two of his four units, because tho condo corp could have chosen to
attribute his entire debt to two of the units, leaving the remaining two free of foreclosure
proceedings. She found that he had directed arrears payments made by him to be applied equally to
all four units, which was done. Thus, there was a balance owing on each unit. Mr. Goertz did not
lead evidence to suggest otherwise.

[43] Mr. Goertz argues that the chambers judgc had authority to reallocats the indebtedness on
his units. He bases this argument on s 67(2)(c) of the CFI which allows the Court to direct how
matters a¡e to be canied out if the Court is satisfied improper conduct has taken place. He cites
9i4859 A\bertø Ltd. v Condomínium Cotporation No. 031 2/80"2AA6 ABQB 589, 406 AR 210 as

an example of improper conduct. There, Master Laycock found that in the circumstances of that

çase that condo board had unfairly disregarded the intercsts of all main floor unit owners in the
condominium in question in setting condo fees. The chambers judge made no similar finding of
improper conduct in this case. Mr. Goertz has not argued that the amorurt of the condo fees set on
his four units ïi¡erê unfair in relation to the fees charged other unit holders.

Díd Mr. Goertz establish a claím to damages, íncluding punítíve damages?

t44J The chambers judge allowed summary dismissal of Mr. Goertz's counterclaim on the basis
that the evidence disclosedthat he had suffered no damages as a result ofany breach ofcontract or
act of negligence of either the condo corp or condo manager. She dismissed his claim that he
suffered damages because he was sued by the condo corp at a time when he no longer owed it any
money. For the reasons given above, she concluded that he did owe the condo corp money at that
time. She dismissed hís argument for punitive damages as a result of the condo manager's attempt
to charge excessive interest on his amears of condo fees and its failure to properly serve him with
the demand letters, sending them to the municipal addresses of the condo units rather than to him
by registered mail at the address he had given them, or by serving him personally.

145] Mr. Goertz also argues that the actions of the property manager amounted to acts of
dishonesty, supporting an award of punitive damages against ít. As seen in Whiten v Pílot
Insurance Co, 2002SCC 18, [2002] I SCR 595 at para 94, punitive damages are the exception
rather than the nrle, and are generally imposed where there has been "high-handed, malicious,
arbitrary or highly reprehensible misconduct that departs to a marked degree from ordinary
standards of decentbehaviour". The chambers judge found he hadnot established these underþing
circumstances. It would be highly unusual, indeed to see an award ofpunitive damages to a party
who has been unable to establish any other damages.
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l46J Similarly, the chambers judge rejected his argument for enhanced costs or for a costs award
based on the time he has presumably taken from otherpursuits to defend this matter, which he calls
costs for "Loss of Opportunity". The chambers judge found that he was obliged to pay costs, rather
than entitled to receivs them.

l47J Her decision dismissing the counterclaim resulted from her conclusion that Mr. Coertz had
not established he had suffered any damages as a result of the actions of either the condo corp or
condo mânager, let alone any punitive damages which aro discretionary. That decision is entitled
to deference and is supported by the fact that, even today, Mr. Goertz has not established any
financial loss ¿s a result of the commencement and pursuit of the within litigaiion against him.

Was sutnmary judgement a dtspropartíonate result due to the quantutt of Mn Goertz's
índebtedness?

[48] Mr. Goertz argues that as proportionality is a conside¡atíon on a summary judgment
application, the very small quantum of any i¡debtedness on his part should have resulted in
dismissal of the application for summary judgment. That argument ignores the consequence of
such a decision. If the summary judgment application was dismissed the action would then
proceed to kial, with all the attendant cost and dela¡ notwithstanding the chambers judge having
concluded that be bad no defÊnce to the action.

[49] Proportionality as a consideration in summaryjudgment doos not act as a bar to recovery of
claims, even for small amounts of money. Rather, it is a consideration in deciding whether a fair
and just detennin¿tion of claims can be made on tbe existing record. The chambers judge
concluded that it could, Mr. Goertz has not convinced us that the decision was unreåsonable or
inconect given that he led no evidence to demonstrate that he had paid the caveat registration costs
or locksmith's costs at any time, or ary evidence that challenged the conclusion that at all relevant
times he owed money to the condo corp.

Should the costs awards be reduced or set øside ønd easts awarded to Mr. Gaertz?

[50] The award of ñrll indemnify costs was supported by the provisions of s 42(a) of the CPA
and by para 48(a) of the bylaws which provide a right of "recovery by the Corporation of its legal
fees and disbursements on a solicitor and his own client basis from lany] defaulting owner". Mr.
Goetz has advanced no argument that the sums awarded in costs a¡e not a proper rcflection of the
actual legal fees incu¡red in obtaining summary judgment by the condo corp or condo manager. He
has not convinced us that there is any reason to interfere with the discretionary costs decision of
the chambers judge.

CCINCLUSION

[51] Mr. Goertz has not established that the case management judge made any reviewable error,
or indeed, any error at all.

[52] Mr. Goetz appeârs to have expected that the condo corp and condo mânäger v/ould take no
action when he failed to respond to the demand letters for the payments of his arrears in condo fees
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and, in particular, not to apply for orders of foreclosure on his four units as a result of his default in
payment of arrears, The condo corp was not obliged to ignore his defaults or await the sale or
remortgaging of his units as a meâns to secure repayment

l53j lVhile it seoms almost surreal tbat an owner would aliow foreclosure to issue againsit each

of four condominium urits rather than paying small sums owing, that does not support the
conclusion that the chambers judge eged ùr any way iu making the order under appeal. As she

stated in her decision:

At some point, enough is cnough. The reason the Condominium Corpor¿tion is
given these extreme enforcement tools is to ensure that all members are motivated
to pay their allocated portion of contributions in a timely manner so that other unit
holders ars not left having to cover these expenses.... The Condominium
Corporation can use its av¿ilable tools to enforce compliance, provided it is
operating within the limits as described by the fCondominium Property] /ct aud its
ownbylaws...

[54] .The appeal is dismissed with costs of the appeal being awarded to the condo corp on a firll
indemnity, or solicitor-client basis and costs being awarded to the condo manager on the same

basis as costs were awarded by the chambers judge in the decision under appeal.

Appeal heard on October 11, 2016
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Memorandum filed at Calgary Alberta
this l7s day ofNovember, e0t6

McDonaldJ.A.

Bielby J.Â,.

WakelingJ.A.
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Apperrances:

F. McI-eâr
'for the Respondents Condominium Corporation No. 031 1443 and

Longley Condominium Services Ltd.

Appellant Robin James Coertz iu Person

B.Þ. Comfort
for the Respondcnt Condominium First Management Services Ltd.
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