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Jaqes, J.:

REASONS FOR DECISION

[i: The appeliant, respondent on the cross.appeat, is a condominium coqporation
(sometimes hereinafter referred to as "CCC#271"). The respondent, app"ilunt by
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cross-appeal, is a purchaser of a unit in the condominium that was offered for re*
saie by the previous unit owner.

tZJ The appellant appeals the trial judge's finding that the appellant was
negligent in tailing to complete a reserve fund study within three years of the date
of the previous study as required by Regulation 48/AI, s" 31(3) of the
CondomtntumAct, S.O. 1998, c. 19 ("the Act").

t3] The respondent cross-appeals the triai judge's finding that the status
certificate issued by CCC#27lwas not negiigentiy prepareci and that the respondent
was contributorily negligent in respect of the damages she sustained.

t4J The condominium corporation in quqstion was a 36 unit toN4house sgle
deveiopment built in 1984.

t5] A reserve fund study was prepared in April, 2005. Pursuant to the
requirements of s. 31(3) of the the Act, a new reserve fund shrdy or an update of
the 2005 study was due in April, 2008.

t6l In or about September,2007, CCC#271retained the firm of Erskine Dredge
& Associates Architects Inc. to prepare a new, comprehensive reserve fund study.
A draft of the new reserye fund study was initially eirculated in November, 20A7.
The study was limited to major expenditures for conrmon prope4y items. Routine
maintenance and repair work was not included as this work was performed on an
as*required basis. At that time it was apparent that a major expenditure for new
windows wa$ reeuired but the cost of replacement was not included in the study
because according to the draft "windows are scheduled to be replaced this year or
next. Assuming remaining life is 30 years, scheduled replacement would be in
2A37". Costing for patlo door replacement was left out of the str,ldy for the same
reason. In some instances, however, costing for the replacement of a particular
system or element scheduled to occur in 2008 was i.ncluded ,in the costing
spreadsheet (see for example site tighting replacement).

171 A subsequent draft dated January 14, 2008 contained revised expendih.rre
and cash flow spreadsheets that included entries for deck membrane iepairs in
2008 at an estimated cost of $50,000 and window replacement in 201i at an
estimated cost of $300,000. In fact, the windows w€re replaced iu.2009-2010. Also
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listed were additionatr items including garage heater replacement in 2009 estimate-d

at $17,4A0, entry light replacement in 2009 estimated at $10,800, weeping tile
replacement in 2008 estimated at:$72,800 and masonry repairs in 2009:estimated at

$16,500.

18] The reserve fund study was not completed until February,2A11. A short
time after the study w&s corrrpleted, the board of the corporation issued a notice to
the owners advising that an annual special assessment would be levied in the sum

of $5,000 for the next four years.

t9] During the period befween the initial draft of the reserve fund study in2007
and its finalizatton in 2011, the respondentpurchased Unit #3 in the condominium.
The Agreeme:rt of Purchase and Sale Was signed on or about January 20, 2010.The
respondent completed the purctase on March 1, 2010. The agreed purohase price
was $312,000. The status certificate was provided on or about February 3, 2010.

[10] Section 76 of the Act provrdes that a condominium corporation is obliged to
issue a status certificate upon request to an interested party. The Act lists the
various matters that the certifioate must address. The purpose of the certificate is to
provide basic information about the coqporation, including financial disclosure.
The statute includes a requirement to disclose major additions, alterations or
improvernents to the common elements that the board has proposed but has not yet
implemented and a statement of curtent plans, if any, to increase the reserve fund.

tlll The status certifieate issued to the responderrt cor,rtained the following
information:

11. ....,.The corporation has no knowledge of any circumstances
that may result in an increase in the common eKpenses for this said
unit, except;

a. The special assessment funding plan will need to be
accelerated to pay for the current window replacement
project and keep the reserve funds in positive balance.
Special assessment payments that were spread out over
three years wili now need to be combined into one (1)
special assessment payrnent of $3,900
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($1,200+$1,300+$1,400) which witl be due on April 1,

2010.
b. Condo fees will also be increased on April 1, 2010 to
deal with the deficit of previous years, the inorease in
funding to the reserves and the imBlemerrtation of HST.

12. The Coqporation has no knowledge of ariy circumstances that
may result in an increase in the contmon expenses for the unit
except; please refer to paragrap& lla/b for proposed special
assessment schedule.

Reserve Fund

13" The Coqporation's reserve fund amo.unts to ,$259,766.0L as of
December 3lst, 2009. [Note: This figure is un-audited and does not
include any accnral calculation for work done on behalf of the
corporation but not paid by the corporation as at the aforementioned
date, Additional Note: The Corporation is currently in the midst of a
substantial replacement project. Therefore, th* aforementioned
amount is being reduced.

14. A reserve fund study has been conducted by Erskine Dredge
Associates and is currently being reviewed by the Board of
Directors.

,k)k*

16. The board has sent to owners a notice dated February 23,2006
containing a summary of the reserve firnd study, a surrunary of the
proposed plan for future funding of the reserve fund and a statement
indicating the areas, if any, in which the proposed plan differs &om
the study. The proposed plan for futrue funding has been
implemented and the total cont-ibutisn each year to the reserve fund
is being made as set out in the Contribution Table" Please see

attached Form 15.



The Board is finalizing a draft Reserve Fund Study with the
recornfilendation to increase reserve funding effective April 1, 2010
which will be reflected in this year's budget"

U21 The certificate did not corrtain a statement of proposed sutstantial additions,
alterations or improvements together with a statement of the purpose of them as
required by clzuse (n) of s. 75(1) of the Act allltough it was apparent at the time
that major projects were pendrng.

t13l Section 72 qeatedthe erroneous impression that the details of the proposed
special assessment could be found in the preceding paragraph yet s. 11 gave no
hint that a costly window replacemelt w'as underyyay and that ,a substantial
increase in funding would be required to fund other repairs that were apparent at
the time. Also, s. 11 referred to the possibility of condo fees being increased
without any reference to the possibility of a significant, multi-year special
assessrnent.

[14] The hial judge correctly referred to the legal t€st to be applied. ln order to be
entitled to a declaration that an owner is not bound by a special assessment due to
deficiencies in the stafus certificate, the owner is obliged to establish objectively
that had the information been properly disclosed at the iime it was delivered to the
purchaser, he orshe would not likely have gone ahead with the transaction, but
would have rescinded the agreement before the expiration of the 10 day cooling-
off period (see Abdool v. Somerset Place Developments of Georgetown Ltd. Uggz]
O"J. No. 2115 (C.A") at paras. 46,47).

;

[15j The trial judge conoluded that the status certifieate was "not inacourate?' and
held that the plaintiffwas given sufficient infonnation to make arr informed buying
decision. This is a conclusion with which I respectfully disagree. In my view, a
prospective purchaser had inadequate disclosure of the pending special assessment"
I am, satisfied that if a prospective purchaser had been suppii*a with coaect and
oomplete infornnation, it would have likely promnted him oitrer to withdraw from
the transaction or at a minimum, to rnake a reqt est for a price reduction because of
the magitude of the pending renovationr urrd the ,substantial expenses associated
rvith them" This view is reinforced by the fact that the respondent used the
information about the special assessment of $3,900 to negotiate a reduction in the
pruohase price of her unit.
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[16] The kial judge did not comment on the omissions and inaccuracies
contained in the certificate. He said that fhe reserve fund study recornmended a
special assessment to replace the existing assessment and this should have put a
prospective purchaser on notioe but he overlooked the fact that para. 12 implied
that the proposed special assessnient schedule was contained in the certificate
when it was not.

n7l In concluding that the gtatus certificate was sufficiently accurate aqd
complete to permit a prospective purchaser to make an informed buying decision,
the kial judge made a- patpable and overriding error that warrants aprpellate review.

118] A condominium corporation owes a duty of care to aprospective purchaser
in the preparation of a status certifieate (see Orr v. Metrapalitan Toronto
Condomintum Corporation No. 1056,2AI4 OI.{CA 855 at para.47).

[19] ln Durham Condominium Corporation No. 63 v. On-Site Solwtions Ltd.,
2010 ONSC 6342 at paras. 22 artd25,Lw,twers, J., as he then was, held that &om a
puqposive porspective, if an undisclosed problem or misleading informaticn
prevented a prospective purchaser from negotiating a price adjustnent with the
seller of the unit, a remedy ought to be available against the condominium
coqporation (see also the quote in the Durham case at para" 24 from Condominiwm
Law and Admirctstration, 2d ed. at p. 9-7 that there is an obligation to disolose
potential expenses arising from engineering studies even if a special assessme-nt
has not been approved).

[20] The kial judge found that the prospective purchaser in this case was
contributorily negligent in failing to make inquiries to follow up on the information
contained in the status certificate. He said that a reasonable psrson would have
made inquiries to better inform herself beoause the certificate disclosed that the
coiporation was headed. towards bringing in special assessments. I disagree.
Firstly, I do not regard it as unreasonabie that the prrrchaser would arc*pi the
cerlificate at face value. nfter all, one of the essential olements of the tort of
negligent misrepresentation is "reasonable reliance?' by the aggrieved party.
Secondly, the tiial judge appeared to confuse the onus orr a prospe"tirr* porch*Lt
to prove that he or she would likely not have completed the trarsaction had proper
disclosure been made with a failure on the part of the prospective purchaser to take
proper care resultittg in the erroneous view that the re-spondent was contributorily
negligent (see paras . 25 and 27). Thirdly, the n-ial judgi found the purchaser 50%
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liable for not seeking more information yet at the sanle time he found no liabiliqy
on the part of the corporation for the contents of the status certificate. It is a
reviewable elror to find the purchaser partially liable for her damages when the
purported wrongdoer is not liable at a!1. On this point, recall that the basis of the
finding of negligence against the corporation was ur not having completed the
reserve fund study within three years, not for issuing an inadequate status
certificate.

L21l On the issue of whether the coqporation was negligent in failing to comBlete
the required reserve fund study, the stafutory requirement is contained in section
31 of Ontario regulation 4/01 which says that either a comprehensive study or an
update study must be perforrqed every three years. In this 

"*re 
a study was

cornptretod in April, 2005. A new draft reserve fund study was prepared in
November,2A07,It was followed by a second draft a month later. A third draft
was released in January, 2008. Another draft was released in September, 2010
and a final draft in October, 2010. Finally, three years afterthat a final version
was released in February, 20i 1. In an apparent effort to gloss over the failure to
comply with the timing,requirements of the Regulation, the author ofthe final
version said in the introduction that "the 2008 draft and this final version of the
reserve fund shrdy are coasidered to fulfilthe mandated requirement for the
comprehensive study and the undated reserve fund study, respectively""

fz?J The appellarrt says that the relationship between the respond.ent and the
appellant should be viewed as one between a potential purchaser and the
eorporation and as such there is no direct and close relationship i.e. they lackt'proximify". The appellant distinguishes between righs owedlo owpers of units
and any alleged righfs ofpotential purchasers. Moreover, the appellant says that
there is a sonflict between the duty owed to ovmers apdpotentiJl purchaslrs,
consequentlY "a dufy of care that conflicts with a dufy owed to another group, i.e",
the owners, should not be recognized.,,

t23l I see no conflict between duties owed to owners and the possibility of duties
owed to potential purchasers but more to the point, on my view of the siruation,
the respondent's complaint arises not as a potential o*n*r but rather frorn his
status as an owner faced with a special assessment he didn't seo coming.

{241 The problem with the finding of negligence against the coqporation for not
having proceeded quickly enougbto nnJize the reierve fund rtoay is that the
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respondent's claim is one ofpure,economic loss. Claims for pure economic loss
are asse$sed differently than claims where properly damage or personal ir{ury has
occ-urred. In this latter class of tortious conduct, the monetary award is
consequenttal to the property loss or iqiuty. It is the injury or damage thattriggers
the right to make a clairn.

[25] Recognition of the right to compensation in the absence ofphysical damage
or injury is a relatively recent development. There are five categories of
negligence for pure economic loss:

i) negligent misrepresentation. This is the basis of the corporation's liability
for the defective status certificate.
ii) negligent perforrnanee of a service. An example ofthis wouJd include
solicitor's negligence.
iii) defective products or blildings.
iv) relalional economic loss consequent on damage to a thirdparfy.
v) independent liability of a statutory public authorify. An example of this
would include negiigent inspection of a building under constuuction by
municipal officials.

[26] Each of the above categories is govemed by its own dufy of care. The
Supreme Court of Canada has aoknowledged that new categories may emerge,
but directs that csurts should exercise caution and not strain to furd new
categories.

l27l Whiie the proximity test may be satisfied ol the facts here (orlrrrers
detrimentaliy affected by the improper delay in completing thestudy on time),
the second step of the aualysis in recognizing a new category invotvss,an
assessment of public policy considerations, parlicularly the question of
i ndetenninate liabil ity.

t28] The question arises- if a coqporation is slow completing a reselve funding
study without proper justification- is it automaticallyliable in aamage$, at wf,at
point, to whom and for what reason? I see no 

"o*pulliog 
reason onihr fr"t*

here to recognize a new category of liability and I woulJailow the appeal in
relation to the finding of negligence due to the delay in completing tle reserve
fund study.
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,L291 In the'reslrlt both the appeal,ard ttre, oro$s-appeal are allowed. The judgment
attial is set a,side and a:findingthat CCC#Z'|L is tiabl-eto \rfs. Brawn for $e0,000
is substitutdd in its place.

t30l Ms. Brown'is entitled to her costp of this appeal. T,'his will include
reas.onable,dislursemEnts and a reasonable allowance for her tinro and any missed
work xesulting in a loss, of income as a result sf the ?ppeal. In flrE event that the
parties are Unable to aliree on costs, Ms. Brow,nmay deliver an outline of her costs
within 15 days and the,co{poration shall hqve 15 days trr resp,ond,

The,

Relaas:ed: November 29; 201,6

U
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