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ONTARIO SUPERIOR COURT OF JUSTICE

(snrall CIaims Court)

Date: November 1-8, 20L4

Deputy Judge Terry McCarthy

Ontario Court File Numbers SC-LL-00001,L8019

Christine Brown: self- represented

Carleton Condominium Corporation No. 271

Represented by Patricia Simpson

JUDGMENT

FART f BACKGROUND FACTS AND SUMMARY OF THE CASE

[LJ The Plaintiff purchased a condominium in Carleton

Condomíníum Corporation # 27t, the Defendant in these

proceedings, and took possession on March 1, 2010, The

Defendant provided a status certificate to the Plaintiff dated

Februa ry 3,20L0. On or about April 26,201'L, the Defendant

advised the Plaintiff and all other unit owners that special

assessments would be required totaling $21,s00, to be paid over

the period 2010 to 2015, The Plaintiff claims the Defendant was
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negligent on three grCIunds: the status certificate issued by the

Defendant was inaccurate; the new reserve fund study was not

completed within 3 years of the previous reserve fund study, as

required by Section 3L of the regulations under the Condominium

,4cü the Defendant did not propose a plan for future funding of

the reserve fund within 120 days of receiving a reserve fund

study as required under Sectíon 94 (8) of the Regulations under

the Condominium Act.

The Defendant states the status certificate was accurate at the

date of issue. The Defendant denies they are negligent on the

basis of missing the time lines set out in Section 3l- and 94(8) of
the Regulations under the Condominium Act.

The Defendant asserts that the Plaintiff was contributorily

negligent by failing to investigate the issues raised by the

FebruarV 3, 20L0 status certificate.

PART II FACTS

[2] The relevant facts are not in dispute. When the Plaintiff bought the

condominium unit and took possession on March 1",20LO, she was

in possession of a status certificate from the Defendant dated

FebruarV 3, 20L0. Among other things, the status certificate

certified the following in paragraphs LL,1.2, L4 and 1"6:

,'LL,

Since the date of the budget of the Corporation for the

current fiscalyear, the board has levied the following
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assessments aHainst the unit to increase the contribution to

the reserve fund or the Corporations operat¡ng fund or for

any other purpose:

The Corporation has no knowledge of any circ,umstances

that may result in an increase in the common expenses for

this said unit, except;

L2,

a. The special ässessment funding plan will need to be

accelerated to pay for the current window replacement

project and keep the reserve funds in a positive balance.

Special assessment payments that were spread out over

three years will now need to be combined into one(L)

special assessment payment of $gso0 ($1200

+$1300+$f+00) which will be due on April 1, 2010.

b. Condo fees will also be increased on April 1, 2010 to deal

with the deficit of previous years, the increase in funding

to the reserves and the reserves and the implementation

of HST.

The corporation has no knowledge of any circurnstances

that may result in an increase in the common expenses for
the unit except; please refer to paraeraph Llalb for the

Þroþosed special assessment and condo fee increase.

t4. A reserve fund study has been conducted by Erskine Dredge

Associates and is currently being reviewed by the Board of
Directors,

The Board has sent to owners a notice dated February 23,

2006 containing a summary of the reserve fund, a summary

3
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of the proposed plan for future spending of the reserve fund

and a staternent índicatíng the areas, if any, in which the

proposed plan differs from the study. The proposed plan for
future funding has been implemented and the totäl

contribution each year for the reserve fund is being made as

set out in the Contribution Table. Please see attached Form

L5.

The Board is finalizing a draft reserve fund study with the

recommendation to increase reserve funding effective April

L,2AL0 which will be reflected in this year's loudget."

[3J The Plaintiff having received the status certificate of February 3,

2010 renegotiated with the vendors who sold her the condo and

succeeded in having them reduce the purchase price by $S9OO,OO

which was the amount of the special assessrnent referred to in
the status certificate at paragraph 11a,

[4J Some history leading up to the Plaintiff's purchase is helpful. lt
would appear in the first half of 2007 the Defendant retaíned

Erskine Dredge & Associates Architects lnc. to prepare a reserve

fund study. On November 5,2OO7 the Defendant received a draft

reserve fund study dated Novernber 5, 2A07, The draft report

was tabled at a meeting of the Board of Directors on November

28,2007. The Defendant's evidence is that the study was faulty in
several respects, but most importantly, because it had not

considered a $275,000 to $300,000 expenditure for the window

replacement project.

tsl The draft reserve fund study was sent back to Erskine Dredge &

Associates Architects lnc, for revision. The Defendant states that
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the Board went through many iterations of the draft study with

Erskine Dredge & Associates Architects lnc,

t6l At a Special Meeting of Owners on September L5, 2010 the

. Defendant presented the owners with a draft of the Reserve
' Fund prepared by Erskine Dredge &'Associates Architects Inc. On

or about October l-5, 20L0 the Board received a revised final

draft of the reserve fund study from Erskine Dredge & Associates

Architects lnc. At the Specíal Meeting of Owners on November 2,

201-0 the Defendant rolled out plans for the future funding of the

reserve fund. Special Meetings of Owners were held in October,

November and December of 201-0 to review the possible funding

options created by the Board regarding expenditures and funding

options. ln January of 201L, at the Annual General Meeting, the

unit owners voted in favour of the special assessment option.

[7] On February 22,20LL Erskine Dredge & Associätes Architects lnc.

produced the final reserve fund study for the Defendant,

t8l On or about April 26,20tL, all unit owners, including the

Plaintiff, were informed by the Defendant of the additional

special assessments which were to be paid as follows:

2OLA/2O11 - $3e00;

zoLL/2O1_2 - $5000;

20t2/2013 - $sooo;

20L3/20L4 - $sooo;

2AL4/2Ot_s - $5000,
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PART If I POSITIONS AND EVIDENCE OF THE PARTIES ON

DEFENDANT's AND PLAINTIFF'S NEGLIGENCE

tel The PlaÍntiff's posltion is that the Defendant is negligent

because the new rese!'ve fund study wäs not completed by

April 4,2Q08 (within 3 years of the previous reserve fund

study of April 4, ZO05), as requ ired by section 3L of the

regulations under the Cpndominium,Act, The Plaintiff asserts

that the Defendant received a reserve fund study dated

November 5, IOQT,which was sent back to the authors for

revision. The Defendant received a revised reserve study

from Erskine Dredge & Associates Architects lnc. on or about

October 15, 2010.The study was finalized in February of
2011,.

As well, the Plaintiff asserts that the Board was negligent

because they didn't comply with section 94 (B) of the

regulations under the Condominium Act, which requires the

Defendant to propose a plan for future funding of the
reserve fund within 120 days of receiving a reserve fund

study.

The Flaintiff further asserts that the status certificate that
she received from the Defendant dated February 3, 20L0

wäs not äccuräte. The Plaintiff claims it did not declare what

it knew. The Plaintiff claims the Defendant knew more and

the onus was on the Defendant to disclose it. lf they had, the

Plaintiff claims she would have been informed of the

significant special assessment and would either not have

bought the condomínium unit or attempted to negotiate a

t10l

[L1]
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reduction in the purchase price eguivalent to the special

assessment.

[12] The position of the Defendant is the status certificate was

accurate as of Fehruaff 3 , 2010; that the status certificate

complied with subsection 76.1(m) of the Condominium Act;

that the Plaintiff was informed in the status certificäte that

the Board was operating under a 2005 reserve fund study,

which the Plaintiff received with her status certificate; that

the Board was finalizing a "draft reserve fund study" that

was going to recommend an íncrease irr reserve funding;

that upon a request of the Plaintiff the Defendant would

have provided copies of all the records kept by Defendant

described in Section 55(1") of the Condorninium Act, which

included among others, the current draft reserve fund study,

copies of the minutes of all rneetings of the Board and unit

owner. f n short, the Defendant says the Plaintiff was warned

that an increase in reserve funding was corning. The

Defendant states that the evidence of Debra Frazer, the
president of the Defendant, made it clear that the pertinent

records were kept by the Defendant and all documents

would have been produced if requested by either the

Plaintiff or her solicitor. No requests were made to inspect

these documents by either the Plaintiff or her solicitor. The

Defendant contends that the Plaintiff would have been

provided all the records she needed to more fully inform her

how she should best proceed regarding the purchase of the

condomlnium unit.
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[L3] Regarding the delay from November of 2AA7 to February,

2011, the Defendant's position is that the Board acted

respons¡bly, The initial report was flawed and the Board

acted properly and responsibly by sending it back to Erskine

Dredge & Associates Architects lnc. for revisiorr. The

Defendant's evidence was that the Board was extremely

hard working and diligent and was besieged by

infrastructure and other problems that necessitated

reasonable delays.

PART IV ISSUES, ANALYSIS AND TI{E tAW

[1 J The issues are:

(a) Was the Defendant negligent in not conducting a reserve

study within three years of the previous reserve fund study

dated April 4, 2005 as set out in in Regulation 48/0L, Section

31-,(3) of the Çondominium AcL L998?

(b) Was the Defendant negligent in not proposing a plan for the

future funding of the reserve fund within 1"20 days of

receiving the reserve fund study as set out in Çhapter 19,

Sectíon 94.(B) of the Condominium Act, 1,998?

(c) Did the Defendant issue an inaccurate status certíficate?

(d) Was the Plaíntiff contributorily negligent in failing to

undertake her own investigation of the information and

íssues raised by the status certificate dated February 3,

2010?

I
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[15] ISSUE (a) Was the Defendänt negligent in not conducting a

reserve study within three years of the previous

reserve fund study dated April 4,2A05 as set out in

in Regulation 48/01, Section 31.(3) of the

Condominium Act, L998?

[16] The Defendant did not have a final reserve fund study unt¡l

Februa ry 22,20L1, The previous reserve fund study was dated

April 4,2005, The Defendant received a draft reserve study

from Erskine Dredge & Associates Architects lnc. on or about

November 5, 2007. Based on the Condominìum Act and its

regulations, the Defendant was to have a reserve fund study

by April 3, 2008, I conclude that the language of the act means

that the reserve fund study should be completed withîn 3

years. The Defendant's minutes from the Board of Director's

Meeting of Octob er 12,2010 state that a "Final Draft Reserve

Fund Study" was completed by Erskine Dredge & Associates

Architects lnc. in advance of the Septernber 15, 201"0 Special

Meeting of Owners, I find the Draft Reserve Fund Study was

completed by the Defendant sometime between August L0,

201-0 and September L5, 201-0.The Defendant was

approximately 2 years and 5 months beyond the 3 year period

permitted by Regulation 48/OL, Section 31.(3) of the

Condominium Act, 7998.

lITl I find the Defendant was negligent in taking from November

5,2007 to August/ September of 20L0 to conduct a draft

reserve fund study and to February 22,åALlto arrive at a

final reserve fund study, I make this finding while accepting

the Defendant's evidence that the Defendant was indeed

I



Dec, 4, 2014 1:58PM Civil Divisron No,537l P, 10

faced with a November 5, 2007 draft reserve fund study that

wäs significantly flawed; they werÊ besieged by challenges

such as weeping tile issues in blocks 3 and 6, safety issues

regärding the terraces; budget issues regarding snow costs;

pätio door replacements. However this still does not explain

the inordinate time beyond the 3 year mark before arriving

at a final reserve fund report, I find the Defendant were

negligent in not completing the reserve fund study within

the time allowed by Regulation 4L/OL,Section 31-.(3) of the

Condominium Act, 1998.

tl8l ISSUE (b) Was the Defendant negligent in not proposing a

plan for the future funding of the reserve fund

within L20 days of receivíng the reserve fund study

as set out in Chapter 19, Section 94.(8) of the

Condominium Act, L998?

t19l I find the Defendant is not negligent in not proposing a plan

for the future funding of the reserve fund within 1-20 days

of receivíng the reserve fund study as set out in Chapter 19,

Section 94.(B) of the Condominium Act, L998. Based on the

Board Minutes and the testimony of the Debra Frazer, the

President of the Defendant, I accept the Defendant's

evidence that the Defendant had a final draft of the reserve

fund study on October 2010 and that draft study was

presented to the unit owners at a Specíal Meeting of Unit

owners on November 2,2010 together with future funding. I

find the Defendant did Çomply with the 120 day time line set

10
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out ¡n Çhapter 19, Section 94.(8) of the Condominium Act,

1998,

lssue (c) Did the Defendant issue an ¡nacçurate status
' certificate?

[2U I find it was not an inaccurate status certificate.

The Plaintiff drew the Courts attentiori to the case of Durham

Condominium Corp. No.63 v. On-Cite Solutions ìtd.,20L0

ONSC 6342. where P.D. Lauwers J. quoted from a book by

.Audrey M. Loeb which set out the purpose of the status

certificate that is required by section 76 of the Condominium

Act, Ms. Loeb wrote regarding the purpose of a status

certificate:

'This document is intended to ensure that
prospectïve purchasers and mortgagees of units are

immediately given sufficient information regarding

the property to make an ¡nformed buying or

lending decision."

The Defendant is required to give "sufficient information",

not all information, to allow the Plaintiff to rnake an informed

buying decision, Paragraph 1-4 and 1-6 of the status certíficate

received by the Plaintiff, dated February 3, 2010, stated the

following:

"t4. A reserve fund study has been conducted by

Erskine Dredge Associates and is currently being

reviewed by the Board of Directors.

1221

t20l
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16. The Board has sent to owners a not¡ce dated

Februa ry ZJt 2006 contäining a summary of the

reserve fund, a summary of the proposed plan

for future spending of the reserve fund and a

statement indicating the areas, if a'ny, in which

the proposed plan differs from the study, The

proposed plan for future funding has been

implemented and the totâl contribution each

year for the reserve fund is being made as set

out in the Contribution Täble. Please see

attached Form l-5,

The Board is finalizing a draft Reserve Fund Study

with the recommendation to increase reserve

funding effective April L, ?}LQ which will be

reflected in this year's budget."

[23] I find that the status certÍficate of February 3,ãOLO was not

inaccurate. I find that the Plaintiff was given suffícient

information from the status certificate to make an informed

buying decision. The Plaintiff was made aware of the

following information; the Defendant was operating under a

reserve fund study from April 4,2005; that a new reserve

fund study had been conducted by Erskine Dredge Associates

and was currently being reviewed by the Board of Directors;

that the Board was finalizíng thís draft Reserve Fund Study

with the recommendation to increase reserve funding

effective April L, 201-0 which would be reflected in the 2010

budget. I find that status certificate met the requirements set

12
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out ¡n subsection 76(L) of the CondominÍum Ac¡ S.O 1"998,

c.79,

l24l lssue (d) Was the Plaintiff contributorily negligent for failing to

undertake her own investigation of the ínformätion

raised by the Status Certificate dated February 3,

20L0?

t25l I find the Plaintiff was contributorily negligent. t have

considered the following: the Plaintiff was an astute buyer as

evidenced by the fact that she renegotiated the purchase

price of her unit down upon seeing a special as$essment of

$3gOO was to take effect on April 1, 2010; she was

represented by a lawyer when she purchased her condo unit;

all the docurnents described in subsection 76(1-) of the

Condominium Act, including the draft reserve fund study,

prepared by Erskine Dredge & Associates Architects lnc., with

the recommendation to increase reserve funding effective

April 1, 2010, were available to the Plaintiff and her lawyer

and wculd have been províded to her or her lawyer upon

request; no request for production wäs made by either the

Plaintiff or her lawyer. I find a reasonable person, once

informed in a status certificate, that the Board was finalizing a

- draft reserve fund study, with the recommendation to

increase reserve funding effective April L,20L0, would have

taken steps to obtain more information to guide her in her

purchasing options.

L3
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[26] The Defendant, in argurnent, suggested that the case of

Staffard v Frontenac Condominium Corporation # 77, 1994

Carswell Ont 730 (Ont.C.J (General. Div.) should be followed

by this Court since it clarifies the disclosure obligations of a
' condomínium corporation in its status certificate when

weighed against the purchasers need for disclosure of
pertinent information,

l27l McWilliam J, in circumstances very similar to the present

case, found that the onus was on a purchaser to demonstrate

that that the special assessment was not binding on them, He

stated, 'Since the onus is on the purchaser to show that a
disclosure stätement (he was referring to the situation of a

purchaser buying from a builder) fails to satisfy the Act to the

degree thät it rnust be declared non-hinding, it seems to me

analogously fair that the purchasers here are under the same

onus to show that the special assessment is not binding on

them. I find that the onus here has not been discharged. The

purchasers faíled to make any inquÍries, even though the
potential liability ignored was unknown as to quantum,"

PART IV DISPOSITION

t28l I find the Defendant was negligent in not cornpleting the

reserve fund study within the time atlowed by Regulai¡on

4B/0L, Section 31.(3) of the CondomÍnium Act, 1,998.1 find

the Plaintiff contributorily rtegligent in not seeking more

financial information after receiving the February 3, 2010

status certificate that warned of a future increase in reserve

L4
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funding. The Defendant is liable to the Plaintiff for damages

in the amount of $20,000 less ä reduction of $L0,000 as a

result of the Plaintiff's contributory negligence,

Regarding costs, Ín the event the parties can't agree on

costs, they mây contact the trial coordinator to ärränge a

time to make submissions on costs before me.

Dated at Ottawa this L8th day of Novernber, 2014.

J .j,
Dep u dge T Mc rthy

q,il--ufur/'ã

1S
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