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tll This nrotiolt was brouglrt by the deferrdant, Sunbelt Br¡siness Centres (Canacla) Inc.
("Sunbelt"), lor a limited-term appointment of an adminisffator to Middlesex
Conclominiunr Corporation No. 195 ("MCC 195"), pursuant to s. l3l of tlre

Condominitun Act, 1998,5.O.1998, c. 19. The nrotion rvas opposed by all of the other
parties.

Bac_lEroruul Facts

l2l MCC 195 is a condorninium located at 55 Commissiotters Road West in Lonclon,

Ontario. It is cornprisecl of seven floors, rvith tlre fltrst tlo floors of the condolninitlm
containing 28 conrnrercial units os,necl by Sunbelt ancl the remairring fTve floot's

corrtaining 45 rrsiclelrtial units. In 2010, the cornplenrent of the Boar'd of Directots of
. MCC 195 rvas incl'eased fì'orn thlee clirectors to five clirectors. The change in contplement

of the Board of Directors occunecl as part of a settlernent reachecl on a nlecliatíott betrveen

Sunbelt and MCC 195 in 2009. The rnediation rvas held uucler ss. 132 and 134 of the

Conclomínìttnt Ac!, 1998 and dealt rvith the cost of installing separate gas, rvater and

hydro nretres to the commercial units. The rninutes of settlemetlt clatecl Decentber 8,

2009, includecl the follorving irr pala. 2:

The Corporation shatl resolve to anrencl bylarv number I to provicle

there shall be 2 categol'ies of reseruecl posifions on tlte boald of
directors, namely that 3 of the 5 positiorrs ort tlte boalcl of clircctors

shall be leservecl positions, such that no person othel than orvners of
the residential units shall elect or remove a person for auy of the saicl

3 lrserved positions on the boar'd and one of tlre 5 positiolts on the
boarcl of clirectors shall be a reservecl position such that no persons

other than owners of the commelcial units shall elect or renove a

person from tlte one saicl lesel'ved position olt the board.

t3] Accorclingly, thlee of the flrve ¡rositions on the Board of Directors aLe fillecl by orvners of
the resiclential r¡nits arrcl orre of the five positiorts on tlte Boarcl of Directot's is fillecl by
Sr¡nbelt. The fifth seat is "at-large" to be fìlled by a vote anlong all t¡rtit owners.

t4l Sunbelt appointecl Quinn Tebbutt into the commercial seat, [n 2014, the Board called an

o\vlrel's lneet¡ng and oustecl Mr'. Tebbr¡tt. The comrnercial seat was ultimately fillecl by
Michael Biclernran.

Historv of the Litiention

tsl This action \\'as commencecl by MCC 195 orr April 15,2014, by rvay of statetnent of
claim. In the staternent of clairtr, MCC 195 clairnerl against Sunbelt for unjttst etuichment
ancl/or breach of its cleclalation and/or bl'each of tlre cluties itnposed ptlrsttânt to the

Condominitnn Act, 199B,lt appears, flonr a revien, of the statement of claim, that the

major issues rvere hydro accor¡nts paid by MCC 195 anclthe cost of rvindorv teplacement,

Sunbelt, in its staternent of defence, clenied any liability to MCC 195 for the hydlo
accounts and rvinclorv expense ancl counterclairnecl against MCC 195 ancl aclclitional

clefenclants alleging that Sunbelt's interests in the conclonliniunr hacl been opptessed.
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t6l A motion for partial sumlnary juclgnrent rvas brougltt by MCC 195 in December 2015

before Leitch J. In hel lcasons for juclgrnent clated May 31,2016, Leitclr J. glantecl

summaly judgrnent as follorvs:

B) Leitch J. rvas satisfrecl that there \\,as no genuirte issue t'equiring a tlial in

lelation to the ¡rarty responsible for the hych'o accounts itt issue. She fot¡nd

Sunbelt responsible for tlre hydlo accounts servioirrg the'cortttnercial units.

She lelÌ the calculation of that liability fo the parties, rvith the assistance of
counsel.

lr) I.eitch J. rvas also satisfied that thele was no genuine issue requiling a trial
rvith respect to responsibility for the rvinclou, r'eplacement. She founcl MCC
195 to be responsible for the cost of the winclorv replacement

lt appears that the balance of tho issues in the actiorr remain outstancling. This motion for
a linlited-telnt appointmelrt of an admirristrator rvas brought rvithin that action.

The Issue

Section l3l(l) of the Condoniniun Act, 1998, plovicles the follorving:

Upon application by the cotporation, a lessor of a leaseholcl

conrlominium cotporation, an owrrer or a mortgagee of a ttttit, the

Superior Cot¡rt ol Justice may make an orclcr appointing an

aclmirtishntor for a corporatiott uncler this Act if at least 120 days
have passecl since a tur'¡l-over rneetirtg ltas been helcl trncler section
43.

t9] The factors to be taken into consideration for the nppoirrtrnent of an acltninistrator arc set

out in Sþ/irrc Exeadive Propertìes htc,'t'. lt[elropolítan Toronto Conclomìnìtun Corp. No.

1355 Q\AZ), 17 R,P.R. (4tlì) 152 (Ont. S.C.); affld 2003 CanLII24177 (ON CA), ancl

Lum v. Stratq PIan l/RS:,9 (Ouuers ofl,2001 BCSC 493 as follotla:

a) tvhethel thete has been established a clenrorstlated inability to manage tlte
corporatiott;

b) rvhether there has l¡een <ler¡onstratecl substantial misconcluct or
rnisnranagernent or both in relation to affairs of tlte corporation;

c) rvhether the appointrrent of an achninistrator is necessat'y to bring otcler to the

affairs of the colporation;

d) rvhere there is a stluggle rvithin the corporation arnortg cotnpeting groups such

as to inrpede or prevent proper govertìance of the corporation;

e) rvhe¡e only fhe appofurtment of an arlrninistrator has any reasouatrle prospect

of bringing to orcler the affairs of the colporation,
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tl0l Trvo additional factors are iclentified: the costs of involvenrent of an administrator ancl tlte
plinciple that theclernocratic govelnrnent of the corporation shoulcl ¡tot be overriclclen by
the court exce¡rt rvhere absolutely necessaty.

Position of Sunbelt

I l] Sunbelt takes the position that an atlnlinistlator ought to be appointed for the follorving
l'easolìs:

a) there has been an establislred and clemonstrated irrability to ntanage tlte
corporation;

b) there has been demonstratecl substantial misconduct or mismattagement in
relation to affairs of the corporation;

c) there is a struggle u,ithin tlre corporation betrveen lhe lesidential t¡nit owners
ancl the one conrmelcial unit owner, Sunbelt;

cl) there is n neecl for objectivity.

U21 I rvillcletail each of Sr¡nbelt's argurnents itt turn.

a) Inabilitl,lo manage îhe corporaliort

tl3l Sunbelt claims that tlre Boarcl has clemonstlated an inability to rnanage the corporation.
Palticulars of these allegations are set out irt the follorving paragtaphs.

[4] Since tlre nel Board has beerr put in place, there have been tlo special assesslnettts. Irt

July 2010, tltere rvas a special assesslìlent of $50,000 to cover the costs of the mediation
agleement, In May 2012, there rvas a special assessment of $415,230 to cover a variety of
costs. Irr 2006, there wâs a reserve funcl of $15,925. ltt2007, there tvas a reset've filnd of
$8,771. Subsequentl¡ a leserve fund study rvas put in place.

[5] Counsel for Sunbelt, in his subrnissions, clicl not take issue vvith the need for furtcls, ltor
did he take issue rvith the neecl fol the leserve firncl stucly. Rather, Sunbelt's cornplaint ìs

that the MCC 195 Boarcl of Dilectors clicl not follorv ploper proceclure by putting the need

fol the lesel've funcl study to the Boarcl at a rneeting ancl signing the requirecl

clocumentation at that nreeting. In that regald, Sunbelt points ro s. 32(l) of the
Conclomìnitmr Acl, /998, rvhich provides the folIorving:

Subject to subsectiotr 42(5), the boarcl of a corporation shall not
lransact any business ofthe corporation except at a nteeting of
dilectors at rvhich a qr¡orum of the lroarcl is present.
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tl6l Sunbelt submits that MCC 195 d¡d not follorv s. 132(4) of the Condonìnìtm Act, 1998,
rvhich reacls as follorvs:

Every cleclaration shall be cleernecl to contain a plovision that the
cor¡roration ancl the owners agree to subrnit a clisagleement

beh'i.een the parties rvith respect to tho cleclaration, by-larvs or
rules to nrediation ancl arbitration in accorclance rvith clauses
(lXa) ancl (b) respectively.

l,l7l Surrbelt submits that the cornrnencement of this action itself by MCC 195 is in violation
of that section and that MCC 195's clairns ought to have been clealt n'ith by rvay of
rnediation ancl arb itratiorr.

[8] Sunbelt has complnints about a status certifTcate clatecl October 3,2014, Sunbelt claitns
that the status certificate is incomect in that, arnong othor things, it cloes not identify that
the corrclominium rvas $50,000 over buclget, proper notice had not been sent to the olners
regarcling the reserve fund study, ancl complete information on the ot¡tstancling legal
action uras r¡ot plovided. When Mr. Biclernran acldressecl the issues rvith Ms. Chris
Simrnons (of Palksicle Property Management Lirnited, the propelty managel retainecl by
MCC 195) she told Mr'. Biclerrnan that he was \vlong on all of his concerns and saiil that
she had obtainecl a "legal o¡rinion" to the effect that the fonn they rvele using u,as correct.
Apparentll,, there rvas no sr¡ch legal o¡linion.

fl91 Suubelt clainrs that Parkside Management has failed to aclequately cleal rvith problerns
such as icy outcloor steps, ceiling tiles tltat require repairs and keys to the launchy roonr.

b) DernonsÍrated substantial uiscottdttct or mísrnanagentenl ín relalìon to the alfaìrs o.f
llrc corporoliort

L20l Sunbelt claims that there has been unfair treatrnent behveen the resiclential orvners ancl

the comnrercinl orvner. As an exarnplg Strnbelt clairns that rninol repairs for water
damage to the interior of seveml units orr the sccorrcl floor (comrnelcial units) rvere not
made on a tintely basis. At the same time, a rvater problern in a thircl-floor resiclential unit
s,as repaired rvithin tlrree days.

l2ll In the sarne vein, Sunbelt clainrs that MCC 195 failecl to enforce rules respecting palking,
Apparently, trvo palticular residential orvners took it upon thetnselves to park in spaces at
storeûonts rvhen they had been requestecl not to as tltose spaces were lese¡'ved fot
comnlercial clients. Sr¡nbelt claims that MCC 195 has rtot done enough to remecly this
problern.

l22l Sunbelt claims that infolrnation has bee¡r rnisstatecl to the Boarcl by fhe resiclential Boarcl
members. As an exam¡rle, St¡nbelt clairns that Mr. Horvard saicl that there rvele no
arnenchnents to the mecliation agl'eement, uùen therc rvere actually no less than four
amendments.

l23l St¡nbelt clairns that a nerv laundry tnonl was constructecl rvithin the comtnon elemcnts
s'ithout a builcling pernrit.
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[24] Sunbelt claims that an inforrnation booklet was not approved by the boalcl before it rvas

distril¡utecl to orvners.

c) Sh'uggle vilhin the corporation anrong competîng groups

[25] Sunbelt clainrs that tl¡ere has beerr a continr¡ous stluggle n'ithin the corpolation behl'eelr
' the resiclential unit holclers artrl the cornnrercial unit holclers. Counsel for Sunbelt st¡bnrits

that Sunbelt has beerr treated unfairly. Particulars of Sunbelt's clainrs are set out in the
fo I lorvin g paragraplts.

126l In the sunrrner ol 2014, a fax procech¡re rvas put ¡n place by Parkside Management
rvhereby Mr. Tebbutt rvas requirecl to cornrrrurricate rvith Parkside by fax only. Florn that
point foru,ard, all concenls of Mr. Tebbutt rvere to l¡e in rvlitirlg and faxecl to Parksicle's
office. Mr. 'febbutt follotvecl that plotocol. He claims that more oftelt tltan not, l'tis

conrplaints rvoulcl fall on cleaf ears. Sontetitnes fhe u'ork rvas t'emeclied ancl sometitnes
not. Surrbelt clainrs that its concelns rveLe not adequately dealt rvith and $,ere, fot'the
rnost pad, given lip service only.

l27l Sunbelt clainrs that ML. Tebbuttrvas left off of ernail strearns, Sirnilatly, Sunbelt clairtts
that Mr. Biclelrnau is not a palty to cliscussions u,ith tlle test of the Boarrl ot¡(sicle of
folrnal Board rneetings.

[2S] Parksicle lnanagernent is not on-site at the conclotniniunt daily, The site contact is Mr.
Holarcl. Ml, Horvarcl is paid $600 a month for his seruices irr that role. Sunbelt
colnplains about that payrnent ancl suggests that Mr. Hovi,arcl is in a conflict position as

Mr. Horvarcl is a lesiclential r¡nit o\\,ner.

lp91 On Aplil 17,2014, a rneeting took place of the menrbers of tlre Boarcl and a decision was
macle to remove Mr. Tebbutt as a Boarcl rnember. Sunbelt claims that the requirements set

out in MCC 195 by-larv ¡runrber 9 (sectiorr 5.8) rvere trot cornplietl rvith at that meeting.
Fulther', Sunbelt claims that tlre notice that was postecl to inform owners of the result of
the meeting was umrecessarily harsh. The notice reacl as folloq,s:

The resiclential boarcl mernbels wor¡lcl like to thank slt orvners rvho
helpecl us achieve a successful outconre to the special meeting last
night to remove Mr. Tebbutt frorn the boarrl of clirectols. We are

âwal'e so¡ne of the orvners responded by driving rniles (some ill at

the tinre) to drop off their proxies, in orclerto help us t'egaitt control
of our buikling ancl investnrent.

This has been a stressful ferv nronflts for orvners ancl clirectors alike,
rvith floocls, relocation ancl putting togethel of tltis meeting. The
clilectors ale corrtinuing to rvork rvith oul larvyers to t'ecovet funcls

paid by the corporation that have benefÏtted the commercial ownet'.

The boarcl of clirectors hopes to have a resolution to this issue in the
not too clistant frrtrrre.
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[30] Sunbelt clninrs that there is arì "us v. the¡n" mentality among the residential unit owners,
rvhich is illustratecl in the notice. After Mr. 'lebbutt was letnovecl as a clirector, the
position oflthe representative fol tlre commercial orvner tvas vacant fol a ferv rveeks until
Mr'. Bidermall \\,íìs appoirrted,

d) Reasonalie proq¡tecl of bringíng orcler lo the affairs of the corporaliott

[31] Sunbelt subrnits that there is a need for objectivity on the Boarcl. Tltere is a core group of
people that have been nrembers of the Boarcl sirrce 2007, It is Sunbelt's position that an

aclministrator is requirecl ancl is the only reasonable prospect for bringing to orcler the
affairs of the corporation, Sunl¡elt requests an orclel appointing an arhninistrator for a

specifiecl periocl of time in the hope that such appointrnent rvill assist in establishing some
nonnalcy to the corporation's affairs.

Position of MCC 195

P21 Mr. Blay, on behalf of MCC 195, submits that Sunbelt has not come to cot¡rt rvith clean
hancls. He subnlits that Mr. Good, the owner of Sunbelt, resicles in Nerv Mexico, Mt.
Biderr¡ran ancl Mr, Tebbutt are not urrit orvners, They are paicl by Sunbelt to represent its
inte¡ests. Mr. Blay suggests that Mr. Goocl, Mr. Bidennan and Ml. Tebbutt are bullies.

[33] Tlre eviderlce of MCC 195 rvas in the form of an affidavit of Pah'icia MoKnight, the

secretary ancl tleasurel of tlre Boarcl of Directors, According to Ms, McKrright, MCC 195

rvas created out of arr existing aparttnent builcling at'ound 1990. At the tinre of its
creation, all units rvere orvnecl by P.P. Comrnercial Holdings Inc. ancl the declaration
plovidecl fol five clirectors. In approximately 1999, a by-larv rvas passecl to reduce tlte
ltulnber of dilectors to three. At the time, there was rro clistinction betrveen seats leseryed
fol electíon by rcsiclential urrit ownels ancl seats reselvecl for election by coruttrercial unit
owlels. As units rverc bouglrt ancl solcl, the plesent cornpositiorr of unit owners in the
building slorvly rnigrated fi'om being helcl exclusively by P.P. Cornmercial Holclings Inc.
or, subsequently, Sunbelt, to a blend of urrits held by the commercial orvners ancl units
orvned by inclividuals. Over the years, there u'as grorving discontent arnong the incliviclual
residential r¡nit orvners as they perceivecl that the Board of Directors rvas favouling the

interests of the cornnlercial unit orvners. By 2007, tlre resiclential unit orvners had
gatlrerecl up errough votes to elect three clirectols to the Boalcl.

t34l Ms. McKnight's afficlavit cletails the state of repail the building rvas in by 2007 . The trvo
looß (orre high ancl one lorv) were leaking badly ancl rvere beyond repair. Tltç baleonies
rvele leaking into tlre resiclential units. The parking gflrage rvas falling to pieces. The
builcling did not ¡neet the file code, There were many other exarnples of the state of the
builcling in2007.

l35l ln 2010, after extensive negotiation rvith Sunbelt, the Boarcl was increased to five
clilectors rvith one seat specifically reserved for election by tlre ownel of the conrntercial
runits, Snnbelt, Sunbelt appointecl Quinn Tebbutt to the Board to fill the commercial seat.
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t36] The eviclence of Ms. McKniglrt rvas that Mr'. Tebl¡utt's prcsence on the Boarcl rvas

"poisonotrs nncl counterproductive" fi'onr the outset. Exanrples given includetl tlre
follorving:

a) He aclnrittecl that he enjoyecl frglrting rvith the residential Board melnbers ancl

. that lte usecl snicle retnarks to get uncler theil' skin.

b) He refusecl to submit agelrcla items prior to Board nteetings. He rvoulcl then
shorv u¡r to the neetings clernancling that his matters be heald in priority to all
othels. The result rvas that nrany Board rneetings began rvith an argutnent over
tlte oxler of the agencla itenrs.

c) Ollce a rneeting rvas finally underrvay, Mr', Tebbutt rvoulcl interrupt rvltoever

rvas speaking in an atlempt to depart flom the subject at hancl.

cl) Mr. Tebbutt has called Bill Horvard (a Boarcl rnentber) a "liar"' ancl saicl that
Bill rvns "stupicl" and that the Board rnernbers clo not understancl lhe
condorninium finances.

e) Conternporaneor¡s with boar'd nreetings, Mr. Tebbutt s'oulcl inultclate the other
Boarcl menrl¡ers rvith emails, vnriorrsly insulting the nlembers, detuancliug
informatiorr he alreacly had access to, or clemanding to knorv rvhy certain

ntotions rvere ¡rassed (these moÍ¡ons being rnotions in rvhich Mr'. Tebbutt hacl

been present ancl votecl),

l37l Many othor exarnples rvere given. The evidence of Ms. McKnight is that eventually the

othel four Board lnembels callecl an owners' meeting to vote Mr. Tebbutt off the Boarcl.

After Mr, Tebbutt was letnovecl, and Mr. Biclernran was appointcd, the bt¡siness of the

Board continued.

t38l Mr. Blay subnrits on behalf of MCC 195 that the tinring of this motion brings its bonct

.fides into question. This lnotiotì was blought requesting tlte appointnrent of an

aclrninistrator shortly aftel the statement of claim rvas issued against Sunbelt for the cost

of hych'o ancl rvindorv repaits.

t39l In sholt, the position of MCC 195 is that, u,ith Ml. Tebbutt removecl fi'onr the Board ancl

replacecl rvith Mr, Bidetrnan, the Boarcl is able to firnction. Tlte subrnissiorr is that the

appointment of an aclnrinistrator is a last resort that ought not to be irnplementecl in this
case.

Analysiq

t40:l The governirrg test fol the appointrnent of an aclnrirtistrator is set otlt in s. l3l(2) of the

Condomínítnn Acl, 1998, as follorvs:

The court may make the order if the cot¡r't is of the opinion that it
ç'or¡ld be jtrst or convetrient, ltaving regat'd to the schelne and intent
of this Act and the best intelests of the owners.
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[41] The scheme of the Act is that the urrit holclers govern the¡nselves througlt an electecl

Boarcl. The appointnlent of an adnrinistrator is, incleecl, a last resort: see Belmdoor'¡', I'ork
Condomínitun Cor¡t, No. 82, 2006 CanLII40487 (ON SC), at pala. 26:

When a court is consideling either the appointrnent or tenninntion of
an ad¡ninistrator, good leason rnust be shorvn rvlty unit owners

' shoulcl not rrarrage their corpolation's affhils thlough an electecl

boald of clirectors, Self-govelnatrce is the norm: aclrninistrators arc

the exception,

l42l I aclopt the follorving rvords of Carey J. in Aliddlesex Condontinium Corp. No. 232 v.

À,[iclcllesex Condomínìtnt Corp No,232 (Otners cmelmorlgagees oJ),2012 ONSC 4819,
29 R.P,R, (sth) 3 l7 , at para. 57 t

Section l3l rvas clesigned as a last resolt for conclominittnrs in
perilous cirpr¡rnstances. It rvas not intenclecl to be trsecl to allorv a

boarclrvhiclr has lost the corrfidence of the majority of orvltels to get

their rvay regardless of the dernocratic rvill of the orvners.

[43] Tlre question I have to ask myself is, "ls tl:e appoirrtnrent of an aclrnirtislrator necessary in
tlre circurnstances of this case?" In terms of timing, tlre question must be askecl as at tlte
present tinre, To put the question another' $Ey, "ls the Board capable of functioning at the

¡lresent time?"

Í441 The standarcl of care of dircctols is not one of perfection. Tlte stanclarcl is set out in s,

37(l) of the Condominitun Acl, /,998, as follorvs:

Evely clilector ancl every officer of a corporation in exercising the
porvers and rlischarging the duties of office shall,

(a) act honestly and in good faith; ancl

(b) exercise the care, diligence and skill that a reasonably
pluclent person rvotrld exercise in cont¡latable
circumstances.

[45] In rny y¡s$,, that standard of care must be kept in rnind rvhen assessingthe eviclence ancl

ansrverirrg the qrrestion set out above.

Çonflict befiveen the comnrel'ci¡l r¡nit orvngls nnrl the residential unit on'ltg,!:$

116l From the lnatelial filed, I firrd that the conflict betrveen the resiclential orvners on lhe one

hand ancl the cornmercial orvner on the other hacl been building sittcc 2007. The minutes
of settle¡nent datecl December' 8, 2009 rvere intencled to leduce that conflict ancl plovide a

formula fol the parties to nrove forlald rvith representation on the Boald. That forntula
did not u'ork fì'om the tirre that Sunbelt appointed Quinn Tebbt¡tt to the Board to fÏll the

commercial seat.
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1471 Accortling to the eviclence of MCC 195, rvhich I accept, Mr, Tebbutt tnacle govetïance
extremely difficult cluring the four years that he rvas a Boarcl metnber, He tvas openly
confi'ontational ancl clifficult at meetirrgs. Mr. Tebbutt's irtterttiolt u,as not to take part in
fhe governance of the colpolation in a productive fashion. Rather, his intentiorì was to
sabotage the governattce.

[4S] Since Mr. Tebbutt was removed fìorn the Boalcl and his seat fillecl by Mr. Biclertnan,
Board meetings have been noticeably nrole civil. Mr, Biclerrnan has acknolleclgecl, in his
cross-exarnination, the goocl faith of the Boarcl rnernbers, He said tltat "l think in their
mincls tlrey really think they are cloing a bang up job." He also acknorvledgecl that the
Boald lneetings, although they can get testy, are generally civilized. This is a noticeable
inprovernent floln the confrontational Boarcl nreetirrgs that occurred rvith Mr. Tebbutt
present,

t49l There is still conflict behl,een the comrnercial r¡nit owner ancl the resiclential unit orvtters.

The comrnercial unit owner feels that its concerns ale not being aclclressecl, ol are not
properly pliolitized. HorveveL it is clear fiom the eviclence filed that the Boarcl is
attending to the concerns of nlI of the owners, includirrg Sunbelt, In his ct'oss-

exanrination, Mr. Biclerman saicl, "tlterc's no question that a nt¡mber of items that this
board has clorre both before and u'ith me have certain benefits to Sunbelt." I accc¡rt the

eviclence of Ms. McKnight on behalf of MCC 195 that Sunbelt has benefitecl from the

follolving: nerv extelior lighting; a restoration of the second flool'; a new exterior
stairrvell; a ltew roof; updates to conrply rvith the fire cocle; repairs to the enlergetrcy
generator; irnproved landscaping arourrcl conrrnercial etrtrances; tlre adclition of a

hanclicappecl fro¡lt cloor systern; a new laundry roonr located rvithin tlte common
elernents, t'eeing trp a Sunbelt t¡nit on the second floor; ancl ¡terv exterior rvinclorvs on the

secolrd floor. Flom the evidence filed, it appears as though tlte comnlercial unit orvner is
equally benefiting fi'om projects undertaken by the Boarcl.

Recolrlíngs

t50l The eviclelrce filed on belralf of Sunbelt consists of trvo afficlavits of Mr. Bidprman. Mr.
Bidelrnan attached, as an exhibit to his supplernentary afficlavit, a clisc contairtirtg
recorclings of Board rneetings taken by Mr, Tebbutt, Apparently, Mr. Tebbutt rvoulcl

attenclat the Boald rneeting locale ahead of tinre ancl hide a fape tecotder in a ceiling tile.
Mr'. Tebbr¡tt clicl not sweâr an affidavit in suppolt of the motion and so was not strbject to
cross-exflmination. Mr. Bidernran was not present rvhen the meetings rl,ere recotcled. Ml'.
Biclennan dicl not listen to all of the lecordings to confirnt theit' accuracy. MCC 195

clrallenged the tape recorclings as to their accuracy ancl reliability.

lSll In nry vierv, for the tape recorclings to be of any assistattce to the Cout't, the individual
rvho took lhe recordirrgs rvoulcl have to provide s\\roln eviclence as to the circultlstattces
under rvhich the recorclirrgs rvere taken and confirm their ar¡thenticity and accuracy. That
clicl not occur in this case. Accorclingly, I frnd that the tape recorclìngs are not properly

evidenco before the court and I dicl not consider the recorclings in my deliberations.
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Fnihlre to nredintc/nrbítrate the disuute ovcr l¡vdro and rvilrdorv exngltse".s

[521 It appears from the decision of Leitch J. that s, 132 of the Condoninitnt Act, l998,was
Irot l'aised before her, It seents to nre that, if Sunbelt rvishes to take íssue rvith the action
itself, that issue ought to have been raisecl on the sr¡nrmary judgment ntotion before

Leitch J. I also note that there nere a nurnber of clai¡ns macle both by MCC 195 in its
statelnent of claim and by Sunbelt in the statement of clefence ancl cottnterclaim that
coulcl not be interpreted as "Ír ilisagleemertt behveen the parties rvith respect to the
declaration, bylarvs or n¡les." I, therefole, clo not accept the argumetlt that tlre failttte to

rcfel these issues to mediation is inclicative of arr inability to tnanage tlte corporation.

Pn.r:l$ide Pronc¡'ty Ma n.n gentent Lirtt itetl

t53] St¡nbelt takes issue rvith the ntarragenrent cornpany hired by the Boarcl to manage the
corporation. The allegation mncle is that Parksicle plefers the i¡rterests of the resiclential

owners over the commercial owner. There is very little substarrce to the allegatiott, other
tban Parksicle's insistence that conununication rvith Mr. Tebbutt be tltrough facsi¡nile
only. It is corrcedecl that Mr. Biclerman clid not bring a motion to the Boarcl to remove

Parksicle ancl replace it rvith another managelnent company. It seents to ¡ne that, before

suggesting that the Boald is t¡nable to manage tlre colpomtion because of the choice of
rìraltagemetrt comparry hirecl, a motion ought to be brorrght to the Boarcl to relnove that

managenrent company and replace it rvith anotltet',

l54j Insofar as the r¡se of Ml'. Holard as Parkside's representative on site, I see no clifficulty
lvith that arrangeluent, lt appeârs to be one of convenience. Mr. Hotvnrd is pleparecl to
accept colicerns of orvners ancl effect minor repairs and is paid a relatively lnoclest

arnount to do so, I cannot see hou'his rvillingness to act in a supelitrtenclent capacity is in
confìict rvith his position as a unit o\\4'¡er.

Abilitv to mnn¡ec

t55] It seems to rne that, consicleling all of the eviclence as a rvltole, the corporation is able to

manage the day-to-tlay opeLations ancl Sunbelt's cornplailtts âre unwarranted. Tltete is
evidence of Mr. Holard fixing a millol leak in a comrttercialturit on a rleekeucl, There is
eviclence of Mr'. Hou,arcl trying to cleal rvith the parking issue by rvay of posting ttotices

on r¡nit owners' cars tvherr they are parked in the wrong spot, There is eviclence ofl
improvemcnts to the co¡tìlÌlolr elements that benefit all orvtrers, inclucling St¡nbelt. The
eviclence is that the launclry loorn wâs built according to the building cocle attcl a builcling
pelmit rvas obtailrecl after the f¿rct, The pernrit shor¡lcl have been obtained beforehancl, bttt
the fact of the lnatter is that the laundly roonr was built, agairr, for the benefit of all of tlte
owners. There is eviclence that the condominiurn infonuation booklet referled to by

Sunbelt was approved by the Boalcl in 2009. There is no eviclence that Sunbelt has been

precluclecl fi'om revierving the conclonrinit¡rn's finances. Tlre special assesst'net'¡ts ancl neecl

for a bank loan are not nrrusual in circunrstârlces 'ivherc capital implovetttetrts atlcl

projects neecl to be t¡ntlertaken.
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t56l In short, MCC 195 appears to be funclioning quite rvell in the circumstances, I find that,

to date, the Boarcl nrernbels have rnet the stanclard of cate set ot¡t in s. 37 of the

Condominitmt Acl, 1998. This conclomirriunr corporation is able to goverlt itself. The

diffelences of opinion over valious govenìance ¡ssues are all capable of being resolvecl

rvithin the clemocratic fì'amervork of the cor¡nration. I Leject Sunbelt's sttggestion that the

circumstances al,e such tlrat arr admirristrator is necessat'y. On the contraty, on nìy revierv

of all of the éviclence, the conclominirun builcling is in a state of reasonable t'epair, the

financial status of the corporation is leasonably n'ell managecl ancl the property is

reasonably u,ell lnaintained. The issues that alise flppear to be dealt u,ith by the Boar'd in

a reasonable manner.

Disnosition

t57l For the foregoing reasons, the motion of the defenclant, Sunbelt Btlsiness Cenhes

(Canada) Inc., is clisrnissed.

t5S] If the parties arc unable to aglee on costs, they may make tvrilten submissiotts, inclttdittg

r¡ costs or¡tline and any applicable offers to settle, accorclittg to the follorving tirnetable:

I . The plaintiff ancl aclditiolral defenclants to the couttterclailn shall provide theit'

submissions rvitlrin 20 clays;

2, The clefendant, Sunbelt Business Centres (Canada) [ttc., shall provicle

subntissions rvithin an aclclitional l0 days;

3. The plaintiff ancl adclitiorral defendarrts to the courrterclailn may provicle any

reply subrrtissions rvithitt an aclclitional l0 clays.

Pantela L. Hebner
Justice

Relenserl: October' 28, 2016
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